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1.0 INTRODUCTION

[1] This is a Decision of the Nova Scotia Utility and Review Board (Board) 

respecting a motion for recusal made by the Appellant in a planning appeal under the 

Halifax Regional Municipality Charter, S.N.S. 2008, c. 39, as amended (Act or Charter), 

on the basis of circumstances which his counsel submits demonstrate actual bias or a 

reasonable apprehension of bias by the Board member assigned to the appeal.

[2] In accordance with case authorities, the responsibility lies on me, as the 

presiding member, to make the determination of whether there is evidence that actual 

bias or a reasonable apprehension of bias exists in this appeal.

[3] On September 29, 2017, the Board received a Notice of Appeal from 

George Tsimiklis (Appellant) with respect to his appeal of the approval by Halifax and 

West Community Council to amend the Halifax Peninsula Land Use By-law (LUB) to 

protect the character and form of Young Avenue, Halifax, Nova Scotia.

[4] As the member assigned to the appeal, according to the normal practice for 

such appeals, I convened a preliminary hearing on October 20, 2017, in order to set a 

timeline for the disclosure of evidence and the hearing date, as well as other preliminary 

issues which might be identified by the parties. The Appellant was represented at the 

preliminary hearing by Michael C. Moore, LL.B., while the Halifax Regional Municipality 

(HRM) was represented by E. Roxanne MacLaurin, LL.B.

[5] In advance of the preliminary hearing, by letter dated October 5, 2017, the 

Clerk of the Board, at my direction, forwarded a copy of a letter dated April 25, 2017, to 

counsel for both parties, respecting an encounter I had in late 2016 with Stavros (Steve) 

Tsimiklis. As explained in further detail below, the April 25th letter related to a different 

planning appeal (Dino Capital Limited, M08022) involving Steve Tsimiklis as the
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appellant. Both counsel in the present appeal were also engaged as counsel in that 

earlier appeal. The Steve Tsimiklis matter involved a property on Shore Drive, in Bedford, 

Nova Scotia, and the appeal was withdrawn in late April 2017.

[6] During the October 20th preliminary hearing respecting the present appeal, 

Mr. Moore advised that his client did have a concern arising from my prior encounter with 

Steve Tsimiklis, submitting that the circumstances arising from the 2016 encounter raised 

a reasonable apprehension of bias which required me to recuse myself from hearing the 

appeal. It was confirmed that Steve Tsimiklis is the brother, agent, and duly authorized 

attorney for the Appellant in the present appeal, George Tsimiklis. Further, it was noted 

that Steve Tsimiklis will be the primary witness for the Appellant in this appeal.

[7] Upon agreement of counsel, a timeline was scheduled for the filing of written 

submissions by the parties on the issue, to be completed by November 3, 2017.

[8] In his initial filing dated October 27th, Mr. Moore provided Steve Tsimiklis’ 

recollection of our 2016 encounter, which was the first time the Appellant outlined the 

specific details of the encounter which caused his concern with my involvement in this 

appeal. In a response dated October 30th, I elaborated upon some of the items identified 

in Mr. Tsimiklis’ recollection of the encounter, and re-initiated the timeline for submissions 

by the parties, to be completed by November 16, 2017.

2.0 CIRCUMSTANCES RELATING TO THE MOTION FOR RECUSAL

[9] The set of circumstances relating to the encounter between Steve Tsimiklis 

and me are outlined in my initial letter dated April 25, 2017, which was filed in the earlier
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appeal by Dino Capital Limited relating to the Bedford property. My April 25th letter to Mr. 

Moore and Ms. MacLaurin is reproduced in full as follows:

April 25, 2017

Email: michaelmoore@walkerdunlop.ca

Michael C. Moore 
Walker Dunlop 
1477 South Park Street 
Halifax, NS B3J 2L1

Dear Mr. Moore:

M08022 - Dino Capital Limited - Appeal to the Refusal to issue a Development Permit 
for a 12-unit residential building at 378 Shore Drive, Bedford (PL-17-05)

This will acknowledge receipt of your email dated April 25, 2017, in which you identify a 
conversation between your client, Stavros Tsimiklis, and the member assigned to hear this 
appeal, Roland A. Deveau, Q.C., Vice Chair of the Board. Your email suggests this incident 
may raise a reasonable apprehension of bias if I was to hear the appeal. I have enclosed 
a copy of your email for the benefit of Ms. MacLaurin, legal counsel for Halifax Regional 
Municipality (“HRM”).

In accordance with the Supreme Court of Canada's guidance in Arsenault-Cameron v. 
Prince Edward Island, [1999] 3 S.C.R. 851, this recusal issue will be considered by myself 
as the presiding Member on this Appeal.

By way of background, I am familiar with Mr. Tsimiklis as I was involved as the presiding 
Member respecting an appeal involving Mr. Tsimiklis, who was the developer of a proposed 
development on South Street in Halifax. I allowed that appeal (finding against Mr. 
Tsimiklis), which was later reversed by the Court of Appeal: see Peninsula South 
Community Association v. Chebucto Community Council (Halifax Regional Municipality), 
2002 NSUARB 7 (appeal allowed on other grounds sub. nom. Re Tsimiklis, 2003 NSCA 
30). Mr. Moore, I recall you acted as solicitor for Mr. Tsimiklis in that matter.

Your client is correct that a discussion occurred around mid-day at the Halifax Central Post 
Office, 6175 Almon Street, Halifax, N.S., in the latter part of 2016. Indeed, to provide better 
context, I remember the discussion occurred within a few days following the testimony of 
Bob Bjerke, Chief Planner for HRM, in the Ashcroft Homes Inc. appeal, respecting the 
proposed development adjacent to Saint Mary's University.

I remember the facts of the encounter well. Your client approached me as I left the Post 
Office door heading to the parking area. With respect, the conversation was effectively a 
one-sided discussion. He initiated the conversation. After introducing himself (I did not 
immediately recognize him), he followed me to my car as he continued to speak to me. He 
noted the testimony of Mr. Bjerke in the Ashcroft matter a few days prior (which had 
received media coverage) and his comments turned immediately to the issue of Mr. 
Bjerke’s role as HRM’s Chief Planner and alleged difficulties he and other developers were 
having with recent actions taken by the Planning Department. Mr. Tsimiklis’ comments 
were all related to HRM. At no time did he make any negative comments regarding the 
Nova Scotia Utility and Review Board, or about myself personally.
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I recall him speaking about one or two developments he suggested HRM was trying to 
prevent or stop. My recollection is that he referred to a development in the South end of 
Halifax, perhaps on Young Avenue and, I believe, may have involved a cousin of Mr. 
Tsimiklis. I do remember Mr. Tsimiklis mentioning a development he was involved in but 
do not remember if he identified it as being in the Bedford area. He mentioned taking legal 
action against HRM and Mr. Bjerke to allow him to continue with the development. At the 
time, I was intent on concluding the conversation and leaving the parking area so did not 
take particular note of any specific facts he recounted.

I advised Mr. Tsimiklis, on more than one occasion as I recall, that I was unable to discuss 
the Ashcroft matter or any other planning matter. I distinctly remember his response being 
words to the effect: “I know you can’t say anything, but you can listen to what I say”. As I 
tried to get in my vehicle, Mr. Tsimiklis placed himself directly between myself and the open 
car door so I could not close it. Sitting in my vehicle, I remember saying several times that
1 had to leave. Short of getting up from the vehicle and physically removing Mr. Tsimiklis 
out of the way, I could not leave. Eventually I was able to convince him I had to leave and 
the conversation ended. My estimate is that the entire conversation lasted no more than
2 or 3 minutes.

My initial conclusion is that these circumstances would not prevent me from hearing the 
present appeal. I have not formed any opinion respecting this Appeal. At this point, I have 
no knowledge of any of the facts leading to the Appeal and consider that I could objectively 
and impartially hear and adjudicate on the merits of the Appeal.

However, before making a final determination respecting my involvement in this appeal, I 
will seek any comments from both counsel in this matter. In the case of your client, your 
comments should outline specifically the nature of the apprehension of bias which is being 
raised. Please provide any such comments no later than Friday, April 28, 2017, followed 
by counsel for HRM by Tuesday, May 2, 2017.

Yours very truly,

Roland A. Deveau, Q.C.
Vice Chair

c: E. Roxanne MacLaurin
Legal Counsel for Halifax Regional Municipality

[Board Letter, April 25, 2017, pp. 1-2]

[10] As noted above, the Dino Capital appeal was withdrawn a few days later 

and did not proceed.

[11] On October 27, 2017, in the present appeal involving George Tsimiklis, Mr. 

Moore filed an affidavit of Steve Tsimiklis deposed to on the same date (i.e., October 

27th). Steve Tsimiklis stated:
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1. I, Stavros Tsimiklis, also known as Steve Tsimiklis, of Halifax, Halifax Regional 
Municipality, Province of Nova Scotia am the brother, agent for and duly authorized 
Attorney for George Tsimiklis, the Appellant in this matter;

2. On or about the latter part of 2016 while at the Halifax Central Post Office located at 
#6175 Almon Street, Halifax, Nova Scotia I encountered Mr. Roland A. Deveau, Q.C.,
(RAD) the Vice Chair of the Nova Scotia Utility and Review Board (NSURB) and a 
conversation ensued which lasted at least fifteen (15) minutes and not two (2) or three 
(3) minutes as indicated on page 2 of RAD's letter dated April 25, 2017 to my solicitor,
Michael C. Moore;

3. During the aforementioned conversation the topics discussed between RAD and 
myself included the Ashcroft Homes Inc. appeal regarding The Canadian Martyrs 
Roman Catholic Church property on Inglis Street, Halifax, Nova Scotia, Dino Capital 
Ltd.'s development at #378 Shore Drive, Bedford, Nova Scotia, the actions of Robert 
Bjerke, former Director of the Halifax Regional Municipality (HRM) Planning & 
Development Services Department and the Appellant's development of lands located 
on Young Avenue, Halifax, Nova Scotia which lands are now the subject of this Appeal;

4. During the aforementioned conversation with RAD he expressed his opinion that HRM 
should have more latitude in HRMs interpretation of the Municipal Planning Strategy 
and relevant Land Use By-Laws in controlling development in HRM which resulted in 
me reminding RAD of the Nova Scotia Court of Appeal decision in Steve Tsimiklis v.
Nova Scotia Utility and Review Board et al. 2003 NSCA 30;

5. I will be a primary witness on behalf of George Tsimiklis in this matter as I have been 
directly involved as agent and duly authorized Attorney for George Tsimiklis with 
respect to the development of the Appellant's lands on Young Avenue and this Appeal 
to the NSURB;

6. I will be the primary witness on behalf of the Appellant in this Appeal;

7. I believe that RAD's comments in our conversation referenced in paragraph 4 herein 
are an indication of RAD's state of mind or attitude which are a pre-judgement of the 
matters which form the basis of this Appeal which rebuts any presumption of impartially 
[sic] with respect to this Appeal.

[Affidavit of Stavros Tsimiklis, Exhibit T-2, October 27, 2017, p. 1]

[12] Having received these first particulars of the Appellant’s concern about my

assignment to hear this appeal, I provided, in a letter to both counsel dated October 30, 

2017, my recollection of the specific concern raised by Mr. Tsimiklis:

Dear Counsel:

M08315 - George Tsimiklis - Land Use Bylaw Amendment - HRM (PL-17-15)

The letter dated April 25, 2017, dealt with an encounter I had with Steve Tsimiklis at the 
Halifax Central Post Office, on Almon Street, in Halifax, N.S., in the latter part of 2016.
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In the Appellant’s initial filing on this issue dated October 27, 2017, his counsel identified 
the basis for their concern with my involvement. By way of this letter, I want to address 
one pertinent matter raised in that submission. In an affidavit of Steve Tsimiklis filed on 
the same date, Mr. Tsimiklis states in paragraph 4:

4. During the aforementioned conversation with [Roland Deveau] he 
expressed his opinion that HRM should have more latitude in HRM’s 
interpretation of the Municipal Planning Strategy and relevant Land Use 
By-Laws in controlling development in HRM...

[Affidavit Stavros Tsimiklis, Exhibit T-2]

I can unequivocally deny that I ever made any such statement on that or any other 
occasion. I do not now, nor have I ever, held any such opinion respecting HRM and its 
planning mandate. Indeed, I have no opinion on the matter whatsoever with respect to 
HRM, or any other Municipality or Town in the Province.

Given my duties as a Member of the Board for about 20 years, which include presiding 
over numerous planning appeals, I have been continually mindful of the law on the issue 
of a municipality’s role in planning matters, and of the Board in an appeal, as outlined by 
Hallett, J. A., in Heritage Trust of Nova Scotia et al. v. Nova Scotia Utility and Review Board 
et al. (1994), 128 N.S.R. (2d) 5 (C.A.), and as canvassed in subsequent judgments of the 
Nova Scotia Court of Appeal.

Having identified the substance of the Appellant’s concern, I recall the portion of the 
conversation Mr. Tsimiklis is alluding to. As he mentions in his affidavit, Mr. Tsimiklis had 
raised his displeasure with the actions of Mr. Bjerke, former HRM Director of Planning and 
Development Services, respecting Tsimiklis lands on Young Avenue. I was generally 
aware from media reports of such actions taken by Mr. Bjerke and HRM Regional Council 
respecting development on Young Avenue. My statement to Mr. Tsimiklis was simply that 
HRM appeared to be reviewing what policies or bylaws it believed should apply in the area, 
a statement of fact which was evident, and uncontroverted, from the media reports and Mr. 
Tsimiklis’ own brief comments. I expressed no opinion on the possible result or desirability 
of the HRM review.

Mr. Tsimiklis appears to have misinterpreted my comment, but I have no opinion 
whatsoever on HRM’s past or present planning review respecting Young Avenue, or 
respecting any other part of the Regional Municipality.

In all other respects, I confirm my recollection of the material facts surrounding my 
encounter with Mr. Tsimiklis, as outlined in my letter of April 25, 2017.

[Board Letter, October 30, 2017, pp. 1-2]

[13] With the exception of written submissions, the above completed the record

for this motion for recusal.
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3.0 SUBMISSIONS OF THE PARTIES

[14] In his written submission dated October 27, 2017, counsel for the Appellant 

submitted that Mr. Tsimiklis’ recollection of our 2016 encounter indicated I had formed a 

pre-judgment of the present appeal by expressing an opinion “that HRM should have 

more latitude in [its] interpretation of the Municipal Planning Strategy (MPS) and the 

relevant Land Use By-laws in controlling development within HRM”. Mr. Moore submitted 

that I should recuse myself from the present appeal:

ARGUMENT/SUBMISSION

1. ST's Affidavit sworn on October 27, 2017 which is attached hereto contains ST's 
recollection of the subject conversation between ST and RAD which took place in 
the latter part of 2016 at the Halifax Central Post Office.

2. In paragraph 4 of ST's Affidavit ST indicates that RAD expressed his opinion that 
HRM should have more latitude in HRM's interpretation of the Municipal Planning 
Strategy (MPS) and the relevant Land Use By-Laws in controlling development 
within HRM.

3. It is submitted that RAD's opinion as referenced in paragraph 4 of ST's Affidavit 
indicates RAD's disposition that HRM should have more latitude in HRM's 
interpretation of the MPS and the relevant Land Use By-Laws(s) in controlling 
development of HRM which is a pre-judgement of the Appeal.

4. The legislative authority for the Appeal is section 250 (1) of the Municipal 
Government Act i.e. "an aggrieved person or an applicant may only appeal on the 
grounds that that the decision of the Halifax and West Community Council does not 
carry out the intent of the municipal planning strategy".

5. In adjudicating this Appeal a decision should be based on the intent of the relevant 
MPS and should not be fettered by a pre-existing state of mind or attitude which is a 
pre-judgement of the matters which form the basis of this Appeal.

6. The opinion expressed by RAD in the aforementioned conversation with ST rebuts 
the presumption of RAD's impartiality with respect to this Appeal and RAD should 
recuse himself from this Appeal.

[Appellant Submission, October 27, 2017, p. 2]

[15] In her written submission, counsel for HRM submitted that there was no 

evidence to suggest that “the Board member will not base his decision on the relevant 

law and the evidence properly before him”. Ms. MacLaurin submitted:
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The rule against bias is simply that decision-makers must base their decisions, and must 
be seen to be basing their decisions, on the relevant law and the evidence that is properly 
before them. The test for bias as set in the case of Committee for Justice & Liberty v. 
Canada (National Energy Board), [1978] 1 S.C.R. 269 (SCC) is whether "an informed 
person, viewing the matter realistically and practically - and having thought the matter 
through," would have "a reasonable apprehension of bias".

I note that the conversation in question took place in the latter part of 2016. The appeal in 
this matter involves an amendment of the Land Use By-law for Halifax Peninsula (LUB) 
which came about to protect the character of Young Street in Halifax's South End area. 
The amendments affect R-1 properties with frontage on Young Avenue by increasing the 
required lot frontage, lot size, lot width, lot depth, and side yard setbacks. The provisions 
are grandfathered, which allows a vacant lot in existence prior to the date of the first 
publication of Council's notice of its intention to amend the LUB to be developed with a 
dwelling even if they do not meet the minimum requirements of the amended LUB. George 
Tsimiklis, is the property owner of several recently approved lots on Young Avenue. The 
grandfathering provisions allow for Mr. Tsimiklis to develop his previously approved lots.

The amendments to the LUB were considered by Council at a public hearing on September
12, 2017, over one year after the conversation between the Board member and Stavros
Tsimiklis took place. The Appellant's development of lands located on Young Avenue is
not the subject matter of the appeal. The sole issue on appeal is whether the amendment 
to the LUB carries out the intent of the municipal planning strategy. No opinions have been 
expressed by the Board member that would suggest that he in anyway predetermined the 
outcome of an appeal of an LUB amendment that had yet to be considered by Council.

There is no evidence to suggest that the Board member will not base his decision on the 
relevant law and the evidence properly before him. In HRM's view the allegations contained 
in paragraph 4 of the Mr. Tsimiklis' Affidavit do not suggest that the Board member has 
made any predetermination concerning issues of fact relating to the appeal. Furthermore, 
the comments which Mr. Tsimiklis attributes to the Board member appear to be no more 
than a point of view about issues of law or policy which are almost universally deemed not 
to be grounds for disqualification (see attached extract Principles of Administrative Law 
Jones & de Villars (6th) pages 416-417). [Emphasis added]

[HRM Submission, November 6, 2017, pp. 1-2]

4.0 ANALYSIS AND FINDINGS

[16] The conduct of proceedings before the Board and other administrative

tribunals is governed by the principles of natural justice. One of those principles provides 

that there must not be "actual bias" or a "reasonable apprehension of bias" by a tribunal 

member hearing a matter. This rule is based on the legal maxim that "justice must not 

only be done, but it must appear to be done". The issue is an important one, as it goes 

to the jurisdiction of the Board.
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[17] Once concerns of bias have been raised, it is incumbent on the Board to 

deal with the issue immediately and ensure that full disclosure of the facts be made, as 

noted in Canadian Union of Public Employees Local 1378 v. Residence Monseigneur 

Chiasson, [1996] N.B.J. No. 86 (CA).

[18] A review of the authorities reveals that bias or reasonable apprehension of 

bias relates to the ability of a decision maker to make an impartial decision. As noted by 

Mr. Justice Bastarache in Arsenault-Cameron v. Prince Edward Island, [1999] 3 S.C.R. 

851:

The test for apprehension of bias takes into account the presumption of impartiality. A real 
likelihood or probability of bias must be demonstrated...

The writings referred to by the applicant do not reveal any prejudgment of the issues in this 
case. As formulated by Mr. Justice Le Dain in Valente v. The Queen, [1985] 2 S.C.R. 673, 
at p. 685, partiality is "a state of mind or attitude...in relation to the issues and the parties 
in a particular case", a real predisposition to a particular result. The applicant would have 
to show wrongful or inappropriate declarations showing a state of mind that sways 
judgment in order to succeed, (para. 2 and 5).

[19] In C.B. v. T.M., 2013 NSCA 53, Oland, J.A., reviewed the law respecting

reasonable apprehension of bias:

[31] If a reasonable apprehension of bias arises from a judge's words or conduct,
then the judge has exceeded his or her jurisdiction and erred in law: R. v. S. (R.D.), [1997]
3 S.C.R. 484 at U 99. In C.H.D. at U 25, Hamilton J.A., for this court set out the test for 
reasonable apprehension of bias:

25 The test for a reasonable apprehension of bias is set out in R. v. R.D.S.,
[1997] 3 S.C.R. 484:

[31] The test for reasonable apprehension of bias is that set out by de 
Grandpre J. in Committee for Justice and Liberty v. National Energy 
Board, [1978] 1 S.C.R. 369. Though he wrote dissenting reasons, de 
Grandpre J.'s articulation of the test for bias was adopted by the majority 
of the Court, and has been consistently endorsed by this Court in the 
intervening two decades: see, for example, Valente v. The Queen, [1985]
2 S.C.R. 673; R. v. Lippe, [1991] 2 S.C.R. 114; Ruffo v. Conseil de la 
magistrature, [1995] 4 S.C.R. 267. De Grandpre J. stated, at pp. 394-95:

... the apprehension of bias must be a reasonable one, held by 
reasonable and right-minded persons, applying themselves to the 
question and obtaining thereon the required information ... fTlhat
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test is "what would an informed person, viewing the matter
realistically and practically and having thought the matter through
conclude. Would he think that it is more likely than not that [the
decision-makerl, whether consciously or unconsciously, would not
decide fairly."

The grounds for this apprehension must, however, be substantial and I... 
refus[e] to accept the suggestion that the test be related to the "very 
sensitive or scrupulous conscience".

[32] In S. (R.D.) at If 35, the Supreme Court of Canada observed that according to 
its Commentaries on Judicial Conduct (1991). the Canadian Judicial Council stated at p.
12:

True impartiality does not require that the judge have no sympathies or opinions; 
it requires that the judge nevertheless be free to entertain and act upon different 
points of view with an open mind.

[33] According to S. (R.D.), to successfully assert that a judge might be partial, one 
must demonstrate that the beliefs, opinions, or biases held by the judge prevent him or her 
from setting aside any preconceptions and reaching a decision based only on the evidence:

113 Regardless of the precise words used to describe the test, the object of the 
different formulations is to emphasize that the threshold for a finding of real 
or perceived bias is high. It is a finding that must be carefully considered 
since it calls into question an element of judicial integrity. Indeed an 
allegation of reasonable apprehension of bias calls into question not simply 
the personal integrity of the judge, but the integrity of the entire 
administration of justice. See Stark, supra, at paras. 19-20. Where 
reasonable grounds to make such an allegation arise, counsel must be free
to fearlessly raise such allegations. Yet, this is a serious step that should
not be undertaken lightly. [Emphasis added in original]

[C.B. v. T.M., paras. 31-33]

[20] The issue was also canvassed by the Nova Scotia Court of Appeal in its

recent judgment in Nova Scotia (Attorney General) v. MacLean, 2017 NSCA 24, in which 

Saunders, J.A., summarized the law as follows:

[39] First, as a matter of law, there is a strong presumption of judicial impartiality, which 
is not easily displaced. Second, there is a heavy burden of proof upon the person making 
the allegation to present cogent evidence establishing “serious grounds” sufficient to justify 
a finding that the decision-maker should be disqualified on account of bias. Third, whether 
a reasonable apprehension of bias exists is “highly fact-specific”. Such an inquiry is one 
where the context, and the particular circumstances, are of supreme importance. The 
allegation can only be addressed carefully in light of the entire context. There are no 
shortcuts. See Wewaykum Indian Band v. Canada, 2003 SCC 45.

[40] The “test” regarding what constitutes a reasonable apprehension of bias appears 
in the oft-quoted dissenting judgment of de Grandpre, J. in Committee for Justice and 
Liberty v. National Energy Board, [1978] 1 S.C.R. 369 at f[40:
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.. .the apprehension of bias must be a reasonable one, held by reasonable 
and right minded persons, applying themselves to the question and 
obtaining thereon the required information, that test is “what would an 
informed person, viewing the matter realistically and practically—
.. .conclude? Would he think that it is more likely than not that Mr. Crowe, 
whether consciously or unconsciously, would not decide fairly.

[41] In relation to what constitutes the “reasonable person”, the qualifications are not 
limited to just being “reasonable”. The law requires a fully informed “reasonable 
person”. That is:

...a person who approaches the question of whether there exists a 
reasonable apprehension of bias with a complex and contextualized 
understanding of the issues in the case. The reasonable person 
understands the impossibility of judicial neutrality, but demands judicial 
impartiality.

[R. v. S.(R.D.)(R.D.S.), [1997] 3 S.C.R. 484]

[42] In that case, the Supreme Court of Canada explained in detail the requirement for 
neutrality in decision-making, and how the duty to be impartial did not oblige judges to have 
no sympathies or opinions at all, but rather to ensure that they were receptive to other 
points of view. In his reasons, Justice Cory (joined by Justice lacobucci) said at fl119:

119 The requirement for neutrality does not require judges to
discount the very life experiences that may so well qualify them to preside 
over disputes. It has been observed that the duty to be impartial does not 
mean that a judge does not, or cannot bring to the bench many existing 
sympathies, antipathies or attitudes. There is no human being who is not 
the product of every social experience, every process of education, and 
every human contact with those with whom we share the planet. Indeed, 
even if it were possible, a judge free of this heritage of past experience 
would probably lack the very qualities of humanity required of a judge.
Rather, the wisdom required of a judge is to recognize, consciously allow 
for, and perhaps to question, all the baggage of past attitudes and 
sympathies that fellow citizens are free to carry, untested, to the grave.

True impartiality does not require that the judge have no 
sympathies or opinions; it requires that the judge nevertheless be 
free to entertain and act upon different points of view with an open 
mind.

(Canadian Judicial Council, Commentaries on Judicial Conduct (1991), at p. 12.)

[43] In that case the issue was whether the trial judge’s remarks concerning credibility 
when acquitting the accused in a criminal case had given rise to a reasonable 
apprehension of bias. In finding that the Crown had failed to prove bias or a reasonable 
apprehension of bias, Justices L’Heureux-Dube and McLachlin, as part of the majority, 
concluded at fl35:

True impartiality does not require that the judge have no sympathies or 
opinions; it requires that the judge nevertheless be free to entertain and 
act upon different points of view with an open mind.

[44] Having an opinion will not disqualify a decision-maker from fairly adjudicating a 
matter; it is the ability to approach one’s consideration of the issues in dispute with an “open
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mind” that is required. See as well Arsenault-Cameron v. Prince Edward Island, [1999] 3 
S.C.R. 851 atp.

[45] Awareness of the context in which a case has arisen does not disqualify an 
adjudicator from fairly deciding a case. To the contrary, the Court in R.D.S. at TJ49 found 
that such an understanding is highly desirable:

Awareness of the context within which a case occurred would not 
constitute such evidence; on the contrary, such awareness is consistent 
with the highest tradition of judicial impartiality. [Emphasis added in 
original]

[MacLean, paras. 39-45]

[21] As noted by HRM’s counsel in her written submissions, even where an

administrative tribunal member may entertain or hold an opinion respecting a point of law 

or policy, that should be distinguished from instances where that member is predisposed 

to a particular finding of fact. In National Energy Board, de Grandpre, J., also addressed 

this issue:

Members of administrative boards acquire their expertise by virtue of previous exposure to 
the industry which they are appointed to regulate. The system would not work if it were not 
premised on an assertion of faith in those appointed to adjudicate...

That good faith is not shaken by the fact a member of the Board may have held tentative 
views. Not only is this the situation in Canada as appears from the judgment in [Tomko v.
N.S. Labour Relations Board et al. (1974), 9 N.S.R. (2d) 277 affd., [1977] 1 S.C.R. 112]...

[National Energy Board, p. 398]

[22] After referring to authorities on the point in England and Australia, de

Grandpre, J., referred to the American case of New Hampshire Milk Dealers Association

v. New Hampshire Milk Control Board (1967), 222 A. (2d) 194, at p. 198:

It is a well-established legal principle that a distinction must be made between a 
preconceived point of view about certain principles of law or a predisposed view about the 
public or economic policies which should be controlling and a prejudgement concerning 
issues of fact in a particular case. 2 Davis, Administrative Law Treatise, s. 12.01, p. 131.
There is no doubt that the latter would constitute a cause for disqualification. However ‘Bias 
in the sense of crystallized point of view about issues of law or policy is almost universally
deemed no ground for disqualification.’(...) If this were not the law, Justices Holmes and 
Brandeis would have been disqualified as would be others from sitting on cases involving 
issue of law or policy on which they had previously manifested strong diverging views from 
the holdings of a majority of the members of their respective courts. [Emphasis added]

[National Energy Board, pp. 399-400]
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[23] While counsel for the Appellant initially indicated during the preliminary 

hearing that the Appellant was not alleging actual bias on my part, it is clear from his 

subsequent written submissions that he is suggesting I have developed a “pre-judgement 

of the matters which form the basis of this Appeal” and that my adjudication of the appeal 

“should not be fettered by a pre-existing state of mind or attitude”.

[24] Thus, this Decision will canvass both the allegation of actual bias, as well 

as any potential appearance of a reasonable apprehension of bias.

[25] There is a “heavy burden of proof upon the person making an allegation of 

bias to present cogent evidence establishing “serious grounds” to justify a recusal: see 

MacLean, para. 39. The strong presumption of judicial impartiality is not easily displaced: 

see: Yukon Francophone School Board, Education Area #23 v. Yukon (Attorney General), 

2015 SCC 25, para. 25.

[26] With respect to the allegation of actual bias, I refer the parties to my letters 

dated October 30, 2017 (in the present matter) and dated April 25, 2017 (in the Dino 

Capital matter) outlining my denial of any bias or pre-judgment of the issues in either 

case. To be clear and unequivocal, I am satisfied that I hold no personal opinion 

whatsoever on the latitude which should be afforded to HRM (or any other municipality) 

in its interpretation of the MPS and any relevant LUB respecting the control over 

development in HRM. Specifically, I hold no opinion on the possible result or desirability 

of any HRM review of Young Avenue.

[27] Further, apart from being generally aware from widely circulated media 

reports about proceedings by HRM Regional Council and its Planning Department 

respecting developments on Young Avenue, I have no knowledge of any facts
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surrounding the circumstances leading to the appeal in the present matter. The Appeal 

Record in this appeal has not yet been filed. Indeed, as noted by counsel for HRM, the 

LUB amendments which are the subject of this matter were only considered by 

Community Council in September 2017, almost one full year after my conversation with 

Steve Tsimiklis.

[28] Moreover, given my duties as a Member of the Board for almost 20 years, 

which include presiding over numerous planning appeals in HRM and across the 

province, I have been continually mindful of the law on the issue of a municipality’s role 

in planning matters, and of the Board in an appeal, as outlined by Hallett, J. A., in Heritage 

Trust of Nova Scotia et al. v. Nova Scotia Utility and Review Board et al. (1994), 128 

N.S.R. (2d) 5 (C.A.), and as canvassed in subsequent judgments of the Nova Scotia Court 

of Appeal.

[29] Based on the above, I find there is no evidence that I have formed any 

opinion whatsoever on the merits of this appeal, including either on the facts leading to 

the filing of the appeal or upon the law which is to be applied in reviewing Community 

Council’s approval to amend the LUB.

[30] Further, while I do not hold the opinion attributed to me by Mr. Tsimiklis 

respecting the latitude to be attributed to HRM in its interpretation of the MPS and LUB, I 

also note the submissions of counsel for HRM to the effect that such opinion (even if I 

were to hold it) would not disqualify me from presiding over this appeal: see National 

Energy Board, pp. 399-400.

[31] As a result of the foregoing, I am satisfied that I hold or entertain no actual 

bias respecting the issues to be canvassed in this appeal.
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[32] However, that finding does not end this examination. It is also incumbent 

upon me to consider whether any of the circumstances surrounding my encounter with 

Mr. Tsimiklis could potentially give rise to a reasonable apprehension of bias.

[33] Again, as noted earlier in this Decision, the issue of reasonable 

apprehension of bias must be viewed from the perspective of a fully informed “reasonable 

and right-minded person”, as described by Mr. Justice de Grandpre in National Energy 

Board:

...the apprehension of bias must be a reasonable one, held by reasonable and right minded 
persons, applying themselves to the question and obtaining thereon the required 
information, that test is “what would an informed person, viewing the matter realistically 
and practically — ...conclude? Would he think that it is more likely than not that [the 
adjudicator] whether consciously or unconsciously, would not decide fairly.

[34] It is important to note the circumstances surrounding my encounter with Mr. 

Tsimiklis at the Halifax Central Post Office, on Almon Street, in the latter part of 2016. 

The encounter was an unsolicited meeting, which happened by chance. It occurred in 

the midst of a highly publicized appeal in Ashcroft, over which I was presiding. While he 

was not involved in Ashcroft, Mr. Tsimiklis approached me and initiated the encounter. 

Despite my repeated protests that I could not discuss the Ashcroft planning matter, or any 

other planning matter, Mr. Tsimiklis continued what was effectively a one-sided 

conversation. I distinctly remember Mr. Tsimiklis’ reply to the effect that: “I know you can’t 

say anything, but you can listen to what I say”. As noted in my April 25, 2017, letter set 

out above, I was intent on concluding the conversation and leaving the parking area, so I 

did not take particular note of any specific facts he recounted. As I sat in my vehicle, Mr. 

Tsimiklis stood directly between me and the open car door so I could not close it. Sitting 

in my vehicle, I remember saying several times that I had to leave. Short of getting out
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from inside my vehicle and physically removing Mr. Tsimiklis out of the way, I could not 

leave. I was eventually able to convince him I had to leave and the conversation ended.

[35] Given the above context, in my respectful opinion I do not believe that a 

fully informed third party, looking at the circumstances objectively, could reasonably 

conclude that these facts raise a reasonable apprehension of bias. It was an encounter 

that was not initiated by me and one that I tried repeatedly to end. It was a one-sided 

conversation about Mr. Tsimiklis’ opinions on the HRM Planning Department, which I had 

no intent to engage in, or to continue, given my role at the Board.

[36] In my opinion, a reasonable person would not conclude that an adjudicator 

should recuse himself or herself from an appeal after being unwillingly pursued in a public 

place by a party intent on expressing his strongly held views about an opposing party, 

almost a full year before the appeal ever came before that adjudicator, and that 

adjudicator not knowing any of the material facts relating to the appeal.

[37] Taking all of the above into account, I find that a fully informed person, 

having realistically and practically thought the matter through, would reasonably conclude 

that I would decide the present appeal fairly.

[38] Thus, it is my finding that the circumstances of my encounter with Mr. 

Tsimiklis do not raise the appearance of a reasonable apprehension of bias in this matter.

[39] Having found there to be no actual bias or reasonable apprehension of bias,

I deny the motion to recuse myself from presiding over this appeal.

[40] Accordingly, this appeal will be set down for hearing before me, based on a 

timeline to be canvassed with counsel for both parties.

Document: 260083



-18-

[41] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 11th day of January, 2018.

Roland A. Deveau
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