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NOVA SCOTIA UTILITY AND REVIEW BOARD

IN THE MATTER OF THE MUNICIPAL GOVERNMENT ACT

- and -

IN THE MATTER OF AN APPEAL by CLAIR BOUCHARD AND DONALD J. (DONNIE) 
MACNEIL from a decision of Council related to a variance for property located at 9137 
Pepperell Street, St. Peter’s, Richmond County, Nova Scotia

BEFORE: Richard J. Melanson, LL.B., Member

APPLICANTS: Donald J. McNeil
On his own behalf

Barry Bouchard
Agent for Clair Bouchard

RESPONDENT: MUNICIPALITY OF THE COUNTY OF RICHMOND
John Bain, LPP

HEARING DATE: November 26, 2018

DECISION DATE: November 30, 2018

DECISION: The appeal is dismissed.
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I INTRODUCTION

[1 ] Council for the Municipality of the County of Richmond (Municipality) upheld

a decision of a Development Officer to grant a variance for a property located at 9137 

Pepperell Street, St. Peter’s, Richmond County, Nova Scotia (Property).

[2] Clair Bouchard and Donald J. (Donnie) MacNeil, through their agent, Barry

Bouchard, (Appellants) filed a Notice of Appeal of Council’s decision with the Board.

II ISSUE

[3] Does the Nova Scotia Utility and Review Board have jurisdiction to 

hear the appeal?

[4] At the conclusion of the preliminary hearing convened in this matter, the 

Board gave an oral decision indicating it had no jurisdiction to hear the appeal, with written 

reasons to follow. Those written reasons follow below.

III FACTS

[5] A property owner applied to the Municipality for the variances related to:

• Minimum set back requirements from the highwater mark of the Bras d’Or Lakes 

and St. Peter’s Bay; and

• The minimum front yard setback requirements from the highway right-of-way.

[6] The purpose of the variance request was to allow for a second dwelling to 

be located on the Property and possible future subdivision of the Property into two 

parcels.

[7] The variance request was granted by a Development Officer.
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[8] The Development Officer’s decision was appealed to Council, which 

ultimately upheld the decision, on October 23, 2018.

[9] The Appellants appealed Council’s decision to the Board on 

November 2, 2018. On the same date, the Board raised a preliminary issue as to its 

jurisdiction to hear this appeal.

[10] A preliminary oral hearing, by telephone conference, was scheduled for 

Monday, November 26, 2018. Parties were invited to file written submissions, if they so 

wished, prior to the oral hearing.

[11] John Bain, a Licensed Professional Planner employed by the Municipality, 

filed submissions on the Municipality’s behalf on November 19, 2018. The Appellants did 

not file any written submissions.

[12] Mr. Bain was present for the telephone conference on behalf of the 

Municipality. Mr. MacNeil and Barry Bouchard appeared for the Appellants.

IV LEGAL FRAMEWORK

[13] The Board’s jurisdiction to hear appeals is set out in the following provisions

of the Municipal Government Act, S.N.S 1998, c. 18, as amended (MGA).

Appeals to the Board
247 (1) The approval or refusal by a council to amend a land-use bylaw 

may be appealed to the Board by

(a) an aggrieved person;

(b) the applicant;

(c) an adjacent municipality;

(d) a village in which an affected property is situated;

(e) the Director.

(2) The approval, or refusal to approve, and the amendment, or 
refusal to amend, a development agreement may be appealed to the Board by

(a) an aggrieved person;
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(b) the applicant;

(c) an adjacent municipality;

(d) a village in which an affected property is situated;

(e) the Director.

(3) The refusal by a development officer to

(a) issue a development permit;

(b) approve a tentative or final plan of subdivision or a 

concept plan,

may be appealed by the applicant to the Board.

Restrictions on appeals
250 (1) An aggrieved person or an applicant may only appeal

(a) an amendment or refusal to amend a land-use by-law, on the 
grounds that the decision of the council does not reasonably carry out the 
intent of the municipal planning strategy;

(b) the approval or refusal of a development agreement or the 
approval of an amendment to a development agreement, on the grounds 
that the decision of the council does not reasonably carry out the intent of 
the municipal planning strategy;

(c) the refusal of an amendment to a development agreement, on 
the grounds that the decision of the council does not reasonably carry out 
the intent of the municipal planning strategy and the intent of the 
development agreement.

(2) An applicant may only appeal a refusal to issue a development permit 
on the grounds that the decision of the development officer does not comply with the land- 
use by-law, a development agreement, an order establishing an interim planning area or 
an order regulating or prohibiting development in an interim planning area.

[14] The authority of a Development Officer to address variances is set out in

s. 235 of the MGA. The relevant provisions of the appeal process under the MGA related

to variances is as follows:

Variance procedures
236 (1) Within seven days after granting a variance, the development officer 

shall give notice in writing of the variance granted to every assessed owner whose property 
is within the greater of thirty metres and the distance set by the land-use by-law or by policy 
of the applicant’s property.

(2) The notice shall

(a) describe the variance granted;

(b) identify the property where the variance is granted; and

(c) set out the right to appeal the decision of the development

officer.
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(3) Where a variance is granted, a property owner served a notice may 
appeal the decision to the council within fourteen davs after receiving the notice.

(4) Where a variance is refused, the applicant may appeal the refusal to 
council within seven days after receiving notice of the refusal, by giving written notice to 
the clerk who shall notify the development officer.

(5) Where an applicant appeals the refusal to grant a variance, the clerk 
or development officer shall give seven days written notice of the hearing to every 
assessed owner whose property is within thirty metres of the applicant’s property.

(6) The notice shall

(a) describe the variance applied for and the reasons for its 
refusal;

(b) identify the property where the variance is applied for; and

(c) state the date, time and place when council will hear 
the appeal.

Variance appeals and costs
237 (1) Where a council hears an appeal from the granting or refusal of a 

variance, the council may make any decision that the development officer could have
made.

(2) A development officer shall issue a development permit for any 
development for which a variance has been granted and which otherwise complies with 
the terms of the development agreement or a land-use by-law, whichever is applicable, jf

(a) the appeal period has elapsed and no appeal has been 
commenced: or

(b) all appeals have been abandoned or disposed of or the 
variance has been affirmed by the council. [Emphasis added]

V ANALYSIS AND FINDINGS

[15] The Board is a statutory tribunal. With respect to planning matters, its 

jurisdiction is set out in the MGA. The Board can only hear appeals which are assigned 

to it by the MGA.

[16] As pointed out by Mr. Bain, this issue was canvassed in Patriarche v.

Lunenburg (Town Council), 2001 NSUARB 42 (CanLII). The Board determined it had no

jurisdiction to hear the type of appeal before the Board, stating:

[8] Section 247 does not list a decision by Council upholding on appeal a refusal to 
issue a variance by a development officer as a decision which may be appealed to the 
Board. Mr. Hirtle argued that the Board could find a right of appeal in s. 247(3)(a), by 
characterizing this matter as a refusal to issue a development permit. The Board cannot 
agree. A valid development permit has been issued. The Appellants have not applied for
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a new development permit. In addition the current appeal is from a decision of Council, 
not a decision of the Development Officer.

There is nothing in either s. 236 or 247 which provides for a further appeal to the Board 
from either appeal to Council. A review of the previous legislation indicates that under the 
Planning Act, R.S.N.S. 1989, c. 346, there was no appeal to the Board from a decision by 
council respecting what was then referred to as a minor variance.

[17] While the matter currently before the Board is an appeal of a decision of 

Council to uphold a variance approval, there is no relevant difference in the appeal 

mechanisms related to a decision of Council to uphold a Development Officer’s decision 

to reject a variance, as in Patriarche, or to approve a variance, as is in this matter.

[18] The Board agrees with the reasoning set out in Patriarche. There is no 

language in sections 235 to 237 of the MGA which provides for a further appeal from a 

decision of Council, to the Board, in an appeal of a variance matter. Section 247 of the 

MGA specifically sets out the matters which can be appealed to this Board. Section 250 

sets out the restrictions on potential grounds of appeal related to these matters. Neither 

of these provisions refer to a decision of Council to uphold a Development Officer’s 

decision related to a variance.

[19] The Board finds it has no jurisdiction to hear this appeal. The appeal is 

dismissed.

[20] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 30th day of November, 2018.

Richard J. Melanson
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