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The Board finds there should be no change to the
application of deadhead charges.
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INTRODUCTION

[1]

Pursuant to s. 27A of the Motor Carrier Act, R.S.N.S. 1989, c. 292 (“MC

Act’) and ss. 5 and 6 of the Motor Vehicle Transport Act, R.S. 1985, c. 29 (3rd supp.)
(“MVT Act”), this proceeding was initiated by the Nova Scotia Utility and Review Board
(“Board”) to consider deadhead rates used in the Motor Carrier Industry in Nova Scotia
(“Industry”).
[2]

Charter rates are the greater of the carrier’s daily rate or the total of its live

and deadhead rates for all kilometres travelled, and their related charges.

The

“deadhead” kilometre rate is charged for each kilometre the coach travels from the
carrier’s place of business/equipment point to where it picks up the charter group and
from the drop off point back to the place of business. These are typically lower rates than
when the vehicle is carrying the weight of the charter group called the “live” kilometre rate.
[3]

This proceeding arose, in part, out of another generic hearing where the

Board was considering discounts used in the Industry (“Discount Review”) that will be
discussed in more detail later.

The participating carriers reached a consensus, by

Memorandum dated September 11, 2014. It included minimum deadhead rates and a
reduction for the peak cruise ship services in the Ports of Halifax and Sydney (“Lump Sum
Cruise Ship Rates”).

Subsequent to the Consensus Memorandum, but before the

Discount Review matter concluded, the Board received applications as “test cases”,
where a carrier requested the Board amend its Licenses to not charge its deadhead rates
on each charter movement. As these individual applications could impact all carriers
licensed by the Board (“carriers”), the Board determined it would hold a separate generic
hearing to consider the charging of deadhead rates.
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[4]

-

By letter dated October 9, 2014, the Board advised the Industry it would

hold a public hearing on deadhead rates. The letter was accompanied by a Notice of
Public Hearing of November 20, 2014 (“Deadhead hearing”).

Anyone wanting to

participate in the Deadhead hearing was to notify the Board by November 7, 2014.
[5]

The Notice was published in the Royal Gazette on October 15,2014, posted

on the Board’s website, and forwarded to licensed carriers by email, fax or letter.
[6]

Absolute Charters Inc. (“Absolute”); Coach Atlantic Transportation Group

Inc.; Prince Edward Tours Inc.; Tri-Maritime Bus Network Inc. (“Tri-Maritime Bus”); Trius
Tours Ltd.; and WTS Bus Charters Inc. (collectively “Coach Atlantic”) advised they wished
to participate in the hearing, but were not available on November 20, 2014.
[7]

The Discount Review proceedings reconvened on November 14, 2014, to

consider the consensus Memorandum. By letter dated November 17, 2014, the Board
informed the participants in that proceeding that if they wished to participate in the
Deadhead hearing they were to confirm this with the Board by November 24, 2014.
[8]

Molega Tours Limited (“Molega”); Tri-Star Charters Inc. (“Tri-Star”);

Transoverland Limited (“Transoverland”); and Ward Lucius Markie o/a Markie Bus Tours
(“Markie”) confirmed their desire to participate.
[9]

By letter dated December 12, 2014, the Board proposed new hearing dates

of February 25 and 26, 2015, and advised the carriers of the following dates for filing
submissions and their content:
(A)

A carrier seeking to have the Board permit the non-charging of deadhead rates in
any charter, including contracts, shall file their written proposal with the Board by

January 14, 2015, at 2:00 p.m.
(1)
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(2)

The proposal should include evidence/reasons relevant to each
component of the proposal such as: (a) market share of each affected
community; (b) bus classes; (c) past and current factors potentially
impacting a carrier's performance; and (d) where available, the carrier’s
vehicle utilization (including monthly averages for 2013 and 2014). For
example, the market share for Halifax includes: statistics regarding
population, port passenger numbers, tourism numbers, airport statistics,
non-HRM student numbers, attendees to conferences and sporting
events, etc.

(3)

For each proposed rationale or principle, the party should address how the
Board would equally apply that principle throughout the Industry, including
into the Halifax area, that is, with respect to outside carriers in other
Provinces or States wanting to permit their customers coming into Halifax
to have a choice of carriers.

(4)

Address the issue of sustainability, in particular, any rural carriers which
might be affected.

(5)

Address whether the proposal can be effectively enforced by the Motor
Carrier Division.

(6)

Address any other relevant considerations of section 13 of the Motor

Carrier Act.
(B)

[10]

Any carrier seeking to oppose a proposal by another carrier to delete its deadhead
rates shall file their written comments explaining why it objects to the proposal,
including a discussion of the relevant parameters and information listed in Part (A)
above. This objection shall be filed no later than February 11, 2015, at 2:00 p.m.

By letter dated January 2, 2015, the Board confirmed the hearing dates of

February 25 and 26, 2015. The Notice of Public Hearing for these dates was issued
January 14, 2015.
[11]

On January 14, 2015, Absolute and Coach Atlantic each filed their written

proposals and submissions.
[12]

Comments were provided by Transoverland on January 29, 2015, and by

Markie on February 4, 2015.
[13]

Absolute opposed Coach Atlantic's submission with a “compromise

position” filed on February 10, 2015.
[14]
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[15]
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By letter dated February 18, 2015, the Board informed the participants that

the evidence from the above “test case” applications would be relevant to these
proceedings:
In August 2014, Absolute Charters Inc. filed Amendment Applications, requesting Contract
Services for Cape Breton University et al. (M06368 and M06370) and Pictou County Weeks
Crushers Junior A Hockey organization (M06371 and M06372).
Absolute Charters Inc. requested the Board to consider these Applications as test cases
for reconsideration of the application of deadhead charges, and they were precursors for
the current hearing regarding deadhead charges. Consequently, the written and oral
evidence of the former proceedings have relevance to this hearing. Accordingly, in this
proceeding, the Board may have questions related to the evidence in Matters M06368,
M06370, M06371 and M06372.

[16]

After the public hearing, undertakings were filed on March 5, 2015.

[17]

At the close of the public hearing, the Board granted the parties an

opportunity to provide their written submissions by March 4, 2015, and anyone wishing to
provide responses to the submissions of the other carriers by March 11, 2015.

All

participating carriers filed written submissions with the Board. Molega and Markie
submitted reply submissions.
[18]

As part of the closing submissions, an agreement was filed between

Absolute, Coach Atlantic, and Transoverland, signed by the parties on March 6, 2015.
Absolute and Coach Atlantic provided further comments to the Board on March 19 and
20, 2015. By letter dated April 29, 2015, the Board informed the parties this agreement
would not form any part of the deadhead proceedings, for various procedural reasons, in
particular, that it would be a breach of natural justice as it was not presented during the
hearing and the other carriers, and the Board, did not have an opportunity to ask
questions about it, or otherwise address it.
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LAW AND REGULATORY OVERVIEW
Pursuant to the MCAct and the MVTAct, the Board regulates motor carriers

[19]

to ensure there is a quality, safe, sustainable motor carrier Industry operating throughout
the Province of Nova Scotia, and from Nova Scotia to other parts of North America.
[20]

Under the legislation, no one is permitted to transport people on the

highways of Nova Scotia without a license issued by the Board (s.7(1)(a)). No one has
the right to be issued a license. It is considered a privilege (ss.14 & 16). If a license is
granted, it provides no perpetual or exclusive right (s.10(1)).
[21]

The Board has the authority to refuse to grant an application, in whole or in

part (s.14), to attach terms or conditions (s.16), specify routes or geographical areas for
the services (s.27(1 )(a)), and to set rates, fares, or charges, or minimum and/or maximum
charges (s.27(1)(c)), which reads:
27 (1)

The Board has power and authority to

(c)
fix the rates, fares or charges or the maximum and minimum or maximum
or minimum rates, fares or charges that a motor carrier is authorized to charge for
the transportation of passengers, baggage and parcel express and the schedules
and service that a motor carrier must observe and provide;

[22]

Pursuant to s.30 of the MC Act, the Board has the same powers to set rates

as it has under the Public Utilities Act, R.S.N.S. 1989, c.380 (“PL/A”). The Board does
not use the PUA provisions relating to rate base or return on rate base, but does consider
other sections including those requiring just rates, and therefore, rates that are not
predatory or discriminatory.
[23]

If a carrier is granted a license, it is only permitted to operate in accordance

with all of the terms and specifications of its license (s.7(1)(b) and (2), and s.22). If a
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carrier does not provide service in accordance with its license, the Board has the power
to amend, suspend and/or cancel the license in its entirety after due process (s.19).
The Board has the power and authority to give effect to its Decisions, Rules

[24]

and Regulations (s.29). The Board also has the power, amongst others, to do any acts
or things necessary or advisable for the effective exercise of its powers (s.27(1 )(e)), and
as noted above, it may, on its own motion, hold a public hearing on any matter it considers
necessary to better carry out the intent and purpose of the MC Act (s.27(A)).
[25]

In any licensing proceeding, the Board may consider any issue relevant or

material to the matter.

The MC Act lists some of these, such as public interest, the

sustainability of the Industry, including whether there is a need for additional equipment
in the geographical area, and the general effect on other transportation services. “Need”
is referenced by asking whether there would be an excess of equipment in the area if the
license application or amendment were granted. These are outlined in s.13:
Factors Considered
13
Upon an application for a license for the operation of a public passenger
vehicle or for approval of the sale, assignment, lease or transfer of such a license, the
Board may take into consideration
(a) any objection to the application made by any person already providing
transport facilities whether by highway, water, air or rail, on the routes or between
the places which the applicant intends to serve, on the ground that suitable
facilities are, or, if the license were issued, would be in excess of requirements, or
on the ground that any of the conditions of any other license held by the applicant
have not been complied with;
(b) the general effect on other transport service, and any public interest
that may be affected by the issue of the license or the granting of the approval;
(c) the quality and permanence of the service to be offered by the applicant
and the fitness, willingness and ability of the applicant to provide proper service;
(ca) the impact the issue of the license or the granting of the approval
would have on regular route public passenger service;
(d) any other matter that, in the opinion of the Board, is relevant or material
to the application.
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[26]

In each case, the Board may consider these various relevant factors and

interests, which, at times, may overlap and/or conflict. In the Thus Inc. Decision, dated
September 22, 1993, the Board described s.13 considerations as follows:
The Board has noted in previous decisions that the various considerations are not mutually
exclusive. They tend to overlap and it is difficult at times to isolate one from another. The
considerations will not be of equal importance in every application. The weight to be put
on various considerations will depend on the facts of each application.

[27]

As this matter of Deadhead Charges requires a consideration of the broader

implications upon the Industry as a whole, as well as upon the individual carriers, the
considerations are wide ranging and their importance and weight is different from an
individual application.

Ill

EVIDENCE

[28]

At the present time, the participating carriers are permitted to operate the

following number of vehicles (inclusive of both active and “on hold” plates) in Nova Scotia
from their place of business:

MC License
Carrier

Place of Business

Halifax
Absolute
Halifax, Moncton
Coach Atlantic*
Sydney
Transoverland
Yarmouth
Tri-Star
Mount Uniacke
Molega
Truro
Markie
*Subject to the specific Licenses of each carrier

[29]

Vehicles
70
84
17
3
7
6

As noted earlier in this Decision, the Board directed that carriers requesting

the non-charging of deadhead rates, in whole or in part, file their proposals in advance of
the hearing.
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Absolute provided the following comments:
1. Deadhead should be charged round trip, up front, to get a bus in place and get a bus
back home but should not be charged to that customer or any other customer when a bus
is already in place.
2. The above proposal provides significant upside for any and all carriers into Halifax and
the reverse there of. This opens up the Halifax market to all rural NS carriers providing that
deadhead is charged round trip up front to get a bus in place and back to its base.
3. Carriers from other Provinces or States should only be allowed to pick up passengers if
or when NS carriers cannot provide the service.
4. The present system and set up inhibits and restricts tourism and cruise ship growth in
Nova Scotia. Loosening up on deadheading to be charged only when deadheading is done
(occurs) will allow for more carriers to work more effectively for themselves and their clients.
Rural carriers will now be able to be more competitive and access the largest market in
Nova Scotia Halifax vs being completely restricted only to their rural area and market
allowing for more competition and allowing them to be more sustainable.
5. This suggestion is as enforceable as any and all other motor carrier regulations being
enforced by the Motor Carrier Division.
6. For additional consideration of Section 13 of the Motor Carrier Act are:
Allow for Flexibility of preapproved capacity to be adjusted between vehicle
Provide Flexibility of Capacity for entire fleet
Streamline Temporary and Single Trip Authorities
Allow For Effective Communication to the Utility & Review Board
Meet Peak Season Tourism Industry Demand with additional temporary licensing
Allow Nova Scotians To Experience Hospitality in a Controlled Environment
[Exhibit D-1, p. 1]

[31]

Coach Atlantic made the following proposal:
We as a company support the Board’s deadheading regulation for single trips. Within Nova
Scotia we have smaller geographical areas that are being served by a local carrier with
deadheading protecting the local carrier from an outside carrier coming into the
marketplace and “low balling the pricing or matching the pricing with better and/or different
equipment and ultimately impairing the economical sustainability of the local carrier.
Although we support this regulation we must look at multiple trip movements (5+ trips in 1
year) through the eyes of the customer. If a customer does not have a choice of motorcoach
suppliers (2 or more) within a 100km radius of the customers home base then 1) if the
customer is not getting good service from the local carrier; and/or 2) the local carrier cannot
support certain equipment we feel the local customer has the right to seek another price
from a carrier outside of the 100km radius.
In this case as described and in these future types of cases the total charge should be set
at a minimum price of 20% higher than the local carriers posted rate.
[Exhibit D-2, p. 1]
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[32]

12-

Absolute replied on February 10, 2015, to oppose Coach Atlantic’s

submission and to provide a “compromise position”:
Please consider this "opposition to Coach Atlantic's submission" with a compromise
position submitted on behalf of Absolute Charters Inc.
We are prepared to support the existing deadheading regulation for single trips only. We
understand that within Nova Scotia we have smaller geographical areas that are being
served by a local carrier with deadheading protecting the local carrier from an outside
carrier coming into the marketplace and "low balling" the pricing or matching the pricing
with better and/or different equipment and ultimately impairing the economical
sustainability of the local carrier.
However, our support of this regulation doesn't extend to multiple trip movements (5+ trips
in 1 year; or in the case of units used for Cruise Ship seasons). We would put forth that the
Deadhead regulation/calculation would NOT apply for multi trip movements of 5+ in one
year and/or in a circumstance where a customer does not have a choice of motorcoach
suppliers (there must be 2 or more) within a 75 km radius of the customer's home base
location then.....
1) if the customer is not getting good service from the local carrier; and/or
2) the local carrier cannot support certain equipment and/or
3) the client wishes to use a non-local carrier due to business relationship
we feel the customer has the right to seek another price from a carrier outside of the 75 km
radius without the burden of deadhead regulations.
In order to ensure that the pricing is not a factor in the customer's decision (ie one carrier
undercutting the local carrier) the total charge for the movement must be at a minimum
price of 5% higher than the local carriers' tariff rate (less any approved discount).
[Exhibit D-8, p. 1]

[33]

Transoverland provided the following comments on January 29th:
We (Transoverland Ltd.) believe there is definitely a need for deadheading and support the
regulation. It helps the local carriers keep its customer base and makes it harder for other
carriers to come into the marketplace.
[Exhibit D-6, p. 1]

[34]

Ward Markie stated on February 4th:
I would like to agree with Transoverland. Deadhead mileage should stay to protect all
Carriers within their areas. This should be in place for all moves, not just for the
convenience of placing a Bus in an area looking for extra work which in turns takes away
from the local Carrier. We are all here to make a profit and not to make this a bidding war
for work and lose money doing it. That does not make us [a] sustainable industry.
[Exhibit D-7, p. 1]

[35]
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[36]
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Dennis Campbell is the President of Absolute. As a general proposition, he

does not believe the Nova Scotia motor carrier market should be deregulated. Instead,
he wants the regulation to remain the same for out of province carriers, that is they “should
only be allowed to pick up passengers if or when Nova Scotia carriers cannot provide the
service” (Absolute’s Proposal, point #3, Exhibit D-1, p. 1). He recommends this because
Nova Scotia licensed carriers require a certain level of business to protect their
investment, to be able to afford to reinvest, and to meet Nova Scotia’s stringent safety
system:
Board Member Ring:
... Within Exhibit Number 1 on your left-hand side, you’ll see for
Number 3, it says, “Carriers from other provinces or states should only be allowed to pick
up passengers if or when Nova Scotia carriers cannot provide the service”. Can you tell
me why the Board should adopt that policy?
Mr. Campbell:
I guess I would go back to what I said earlier in my opening
statement and that is that, you know, we feel the barrier to entry to have a Nova Scotia
license is important and we believe it’s all very connected to being able to keep up with the
stringent Nova Scotia safety system.
So, again, that barrier entry is good because, you know, it helps all Nova Scotia carriers
with, you know, protect their investment.

Again, I go back to the fact that it’s an expensive system to operate in and in order to afford
pay for the ... to keep up to the stringent Nova Scotia safety system, you have to have a
certain level of business and by having the barrier of entry for outside-of-province
companies, that does have a degree of protectionism for the Nova Scotia carriers and that
protectionism affords and allows the Nova Scotia carriers to run their business and afford
to make enough to reinvest to keep up to the safety system.
[Transcript, pp. 55-57]

[37]

However, Mr. Campbell considers that Nova Scotia should operate as one

market with no protection for local carriers in rural parts of the Province. He described
this proposal as “re-regulation”.
[38]

According to Mr. Campbell, the regional barriers within Nova Scotia should

be removed so that all carriers have equal access to the entire Province. While this would
permit Absolute, the largest carrier in the Halifax region, to offer its services in all regions
Document: 241130
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without regard to equipment points and deadhead charges, it would also allow rural
carriers to have access to the Province’s largest market (i.e., the HRM region).
[39]

He stated that, by opening up the market, his Company would have “the

most to lose”. Mr. Campbell explained this may result in his company eliminating some
of its vehicles. However, on questions from the Board, he acknowledged Absolute has
operated with excess equipment for a number of years (Transcript, p. 68).

In Pictou

Weeks, 2015 NSUARB 32, the Board found that, even with excluding its winterized
vehicles, Absolute’s annual average vehicle utilization was 60% for 2013 (para. 59-61),
and from December 1,2013 to April 30, 2014, its utilization ranged from 22% to 44.29%,
with three months being 30%-35%.

This low utilization appeared to be the case for all

carriers in the Province, as no one disagreed with Mr. Campbell’s following testimony:
Board Member Ring:
I’m not so sure that answers the question but let me follow up first
with the proposal. There isn’t a carrier in this room, and I’m sure it’s partly because of the
economic downturn and, if anyone disagrees with the next point I made, utilization has not
been good. Do you agree?
Mr. Campbell:

I totally agree.
[Transcript, p. 58]

[40]

He also noted Absolute’s older equipment is used only during the busiest

part of the year, but is a large revenue source for its related tour company, Ambassatours:
Board Member Ring:
Mr. Campbell, am I correct, if I go back to what Mr. Cassidy had
presented on behalf of the group at the Discount Review Hearing, one of those is because
you’re using them for your really peak days in September and October. You’re only looking
at using this older equipment maybe 50 days of the year, so you pamper them. Is that the
context in which to date your company has been maintaining those older equipment along
those lines?
Mr. Campbell:
Correct. I think the other factor that is at play for us that may not
be as relevant to many other carriers is the fact that we happen to be in both the business
of charter operations and cruise ship servicing and, as a result, a cruise ship day to us is
worth double what... in terms of revenue that on average that it would be worth to a regular
charter operator. Because Absolute Charters, and I’d just like to clarify, you know, all the
way along when I’ve been referring to we, we are a, you know, a licensed carrier and we’re
a tour operator. But Absolute Charters provides a charter rate according to Tariff 2,
Ambassatours. Then Ambassatours, you know, adds in the tour guides and the
restaurants and the attractions and so on in its own mark-up. But, at the end of the day,
Document: 241130
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creates.
The end result is a coach operator of any kind, Absolute Charters, or any other one, might
average $1200 a day in revenue but a cruise ship operator will get double that in revenue
when selling per seat. So you charter the bus to the shorex operator. We happen to be
the shorex operator or we’re chartering out to somebody else, in which case it’s only worth
the charter value. But, to us. instead of $1200. it’s worth, you know. 22 to $2400, on
average. And that’s an average bus. You take a larger bus like an articulating coach, it’s
worth more. [Emphasis added]
[Transcript, pp. 69-70]

[41]

Ambassatours markets, to the cruise ships, a city tour in pink painted buses

and known as Big Pink Sightseeing. Of the $2200 or $2400 revenue, it donates $1 for
each passenger to charity. Once marketed as a pink bus, Mr. Campbell testified that
customers expect a pink bus to carry out the tour. It has, he explained, become a novelty
item. In this Deadhead proceeding, Absolute requested to be able to send its pink buses
to Sydney for Ambassatours without charging its deadhead rates and without complying
with the terms and conditions of the Lump Sum Cruise Ship Rates, agreed to in the
Consensus Memorandum by the Discount Review participants, including Absolute, and
approved by the Board, 2015 NSUARB 33, issued February 24, 2015.
[42]

Mr. Campbell also called as witnesses two tourism industry representatives

who work closely with the cruise ship sector: Bernadette MacNeil, Manager of Cruise
Marketing and Development for the Sydney Ports Corporation, and Catherine McGrail,
Director, Cruise Development and Corporate Affairs, for the Port of Halifax.
[43]

Both Ms. MacNeil and Ms. McGrail testified about the important economic

impact of the cruise ship industry to the Ports of Sydney and Halifax, respectively, and to
the provincial economy, generally.
[44]

Ms. McGrail cited the Port’s 2013 economic impact study by Bermello Ajamil

& Partners, Inc. (“Halifax Port Study”). It identified the cruise ship industry as having a
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$104 million impact on the Halifax region alone.

Halifax has received very positive

feedback from cruise passengers and cruise lines as a destination.
[45]

She also indicated that Halifax is viewed by the cruise lines as part of the

Eastern Canada-New England itinerary, and Atlantic Canada.

In that respect, she

emphasized the need for Halifax to have “strong partner ports in our region” to be able to
provide six or seven day experiences for cruise ship passengers.
[46]

Although the Halifax Port Study does not mention Sydney, it is Ms.

McGrail’s interpretation of the general comments that if the Sydney Port is strong, Halifax
Port is strong:
Board Member Ring:
In terms of your answer, then, am I correct that the report when
we get it is not specifically going to mention Sydney, however? It’s more generally on what
Halifax needs to do? Am I correct?
Ms. McGrail:

Yes.

Board Member Ring:. And you interpret that as being what’s strong for the whole region
benefits all of the ports.
Ms. McGrail:

Yes.

Board Member Ring:

And, therefore, if Sydney is strong, Halifax is strong.

Ms. McGrail:

Exactly.
[Transcript, p. 165]

[47]

The Board also notes that neither Ms. MacNeil, nor Ms. McGrail, specifically

addressed the issue of deadhead charges, and how they might impact their cruise ship
clients.
[48]

Adam Doiron is the President of Coach Atlantic. He testified Coach Atlantic

is very supportive of Nova Scotia’s regulatory system, but thinks deadheading “could be
looked at.” Mr. Doiron stated that in the provinces without regulation, it is only about price,
and it is not a healthy Industry:
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Mr. Campbell:. And I’m just curious if you have any comments on the differences of, you
know, dealing in PEI, New Brunswick deregulated or, you know, reduced regulation in New
Brunswick but deregulated in PEI versus Nova Scotia, if you have any comments about
that?
Mr. Doiron:
Well, yeah, you know, we know first-hand being in a deregulated market
which is not fun and, you know, the price wins basically in PEI if I can talk about that. The
lowest guy normally gets the work. And there is no rules. There’s just guys starting up,
guys stopping, you know. So there’s definitely a difference, and it’s not healthy at all.
{Emphasis added]
[Transcript, pp. 182-183]

[49]

In

Mr.

Doiron’s

view,

some

compromise

should

be

possible

on

deadheading, which would reflect the objectives of the regulatory scheme under the MC

Act. He submitted that as long as the charter rate of the vehicle coming into a region
does not undercut the approved charter rates of the local carrier, customers in the area
should be able to have a choice of carriers. Although he acknowledged he does not have
all of the answers, he suggested that a premium of up to 20% could be added to the
incoming carrier’s charter rate over and above the local carrier’s rate to protect the latter.
[50]

Mr. Doiron stated:
We as a company support the Board’s deadheading regulations for single trips. Within
Nova Scotia, we have smaller geographical areas that are being serviced by local carriers
with deadheading protecting them from an outside carrier coming into the marketplace and
low-balling the price or matching the price with better and/or different equipment, and
ultimately impairing the economic sustainability of local carriers.
Although we support this regulation, we must look at multiple trips or larger contracts
through the eyes of the customer. ...
If the customer is not getting good service from the local carrier and/or the local carrier
cannot support certain equipment, we feel the local customer has the right to seek another
price from an outside carrier within a hundred kilometers.
[Transcript, pp. 172-173]

[51 ]

He suggested that deadhead rates, per se, would no longer apply. Instead,

simply the 20% premium or so would apply.
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Mr. Doiron submitted that this proposed scenario would allow local

customers to choose among carriers on the basis of service and quality of coaches, albeit
at a premium price.
[53]

Coach Atlantic does not agree with Mr. Campbell’s proposal to open up the

HRM market to all carriers in the Province, by rural carriers not being required to charge
deadhead to Halifax. Nor do they concur with Mr. Campbell’s view that rural carriers with
no license authority in Halifax should be provided full authority.
[54]

The other carriers at the hearing were supportive of deadheading charges

being maintained and enforced for all charter movements.
[55]

John Furzeland is the Charter Manager for Molega. It is Molega’s position

that there should be no change to charging deadhead rates and stated:
Our position on deadheading is that there should be no change with the deadheading. The
deadheading to us is cash-in-hand. It’s allowing us to be able to make more than our daily
rate just because of the distance that we’re travelling to pick up customers.
To give you an example, we are the transportation supplier for the Truro Bearcats. We
took over from Markie Bus Tours when he ran into coach difficulties. And if you take a look
at the distance that we’re traveling from our terminal in Mount Uniacke just to the Rath
Eastlink Centre, we’re making about $500 just in deadhead, just to go up there, do the
work, and to return afterwards.
Now if we did not have that revenue, if you take a look at the expense for fuel to get up
there, to get back, the driver’s salary, it works out to be about 40 percent of our revenue.
So here, if we didn’t charge that deadhead, that’s $200 roughly of expenses that we’re not
going to be able to recoup.
[Transcript, pp. 231-232]

[56]

Mr. Furzeland said that, in the absence of deadheading, he fears that larger

carriers like Absolute will take important work away from smaller regional carriers. In his
view, deadheading is essential for the sustainability of the Industry.
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Indeed, Mr. Furzeland indicated that he was “shocked” to hear that Absolute

had in fact gained business in certain regions by not charging deadhead. He cited the

Pictou Weeks case as an example.
[58]

As to Absolute’s request to not charge its deadhead rates to charter its pink

buses to Ambassatours for its city tours, Mr. Furzeland stated in his closing submissions,
dated March 10, 2015:
When it comes to Cruise ships we need to separate Ambassatours and Absolute Charters.
The Pink bus programme is an Ambassatours' product and not Absolute Charters.
Ambassatours is selling the tour product and chartering the buses from Absolute or other
bus companies. To give Ambassatours a break on these buses from Absolute Charters is
giving Ambassatours an unfair advantage over other tour operators like ACSS and Molega
Tours which have to hire buses with deadhead charges. The Big Pink Product is
Ambassatours and the buses are owned by Absolute Charters. This should be kept
separate and should not be used as a threat by the Cruise Lines or Ambassatours to
industry.

[59]

He concluded his submissions stating:
In conclusion we at Molega Tours feel that if the big three get the no deadheading, this will
be the end of the small carriers in the province.

[60]

Mr. Carabin, President of Transoverland; Mitchell Bonnar, President of Tri

Star; and Ward Markie expressed similar support for the charging of deadhead rates on
all charters in their pre-hearing submissions, testimony, and/or closing and reply
submissions.
[61]

Mr. Bonnar emphasized: “The population base makes a huge difference”,

(Transcript, p. 254). Transoverland concurred and stated in its closing submissions dated
March 3, 2015, at page 4:
Transoverland witnessed during last year’s [cruise] season that 6 Absolute carrier units
operated on the Sydney dock at the same time as some of my units remained idle. These
units are very expensive to operate and maintain. Not being able to maximize each unit’s
potential to earn revenue in the May to September tourism season has a very negative
impact on my bottom line. There are 300,000 to 400,000 people living in Halifax and only
60,000 to 70,000 people living in Sydney. Obviously, there are many, many opportunities
for Absolute to fulfill a significant demand for their services at all times of the year from their
region's population. Moreover, there were 150 cruise ship visits to Halifax last year and
only 70 visits to Sydney.
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... Cape Breton is too small a region and growing smaller population wise every year, and,
this impacts our sustainability....

[62]

As to the importance of charging deadhead rates, their closing submissions

included the following:
Tri-Star:
Not that long ago Tri-Star Charters, with only 1 coach, was opposed by both of the 2 largest
carriers in its application to gain the ability to pickup passengers anywhere in Nova Scotia
like they can and is currently limited to Annapolis and Queens Counties to the East. So the
suggestion of allowing all Carriers to pick up in Halifax is of no value and having
unrestricted access given to all Provincially licensed carriers to park vehicles in Yarmouth
would certainly not be helpful to our profitability.
The local carrier continues to need protection to ensure their continued existence while
ensuring the public is adequately serviced in all markets. No set of rules are perfect
however we believe the current system appears to work reasonably well in most situations
while protecting the rural carrier. [Emphasis added]
[March 4, 2015, p. 2]

Transoverland:
The deadhead rate has many implications. One of them is the fact that it is often very
expensive and time consuming to take a bus from your registered office where it should be
located at night and proceed to the origin of your charter and, later after the charter, return
the passengers back to their port of call and finally return the unit back to your registered
office. This necessary expense should be reflected in the cost you bear for this unavoidable
cost of business.
[March 10, 2015, p. 1]
... Carriers from other more profitable regions should not be allowed to skim from my
profits. Those profits do not pay local taxes or get invested back into our financially
challenged region. [Emphasis added]
[ibid, pp. 4-5]

Markie:
Markie Bus Tours are in full support of keeping Deadhead charges as they stand. As a
small rural Carrier it is difficult to be a viable business as it is now. ...
Deadheading is very [valuable] to mv Company to survive especially if travelling any
distance as it helps cover wages, fuel, insurance and etc. ... [Emphasis added]
If we want to be a sustainable industry we must charge deadhead and we must charge
proper rates, if not we will not be able to keep our vehicles up to Board's standard and
never be able to upgrade into newer equipment. Why do we apply for rate increases and
give discounts below rates, makes no sense.
[March 5, 2015, p. 1]
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In closing someone brought up DRL Coach Lines, this is the same as what is taking place
now. Doing work for cheaper rates and putting a strain on all Carriers, we will never be a
sustainable Industry if this continues, allowing Carriers giving 50% discountings. Even 20%
is pushing the envelope. There is no enforcement in place and when we put in letters
complaining, there is no response or action taken. I believe it is just a matter of time there
will be no smaller Carriers. [Emphasis added]
[Reply Submission, March 10, 2015, p. 1]

[63]

Mr. Bonnar stated that being able to go into HRM without charging

deadhead would have no benefit to his company:
Mr. Furzeland: Mr. Bonnar, would you in the proposal that Dennis Campbell put forth
giving you the lucrative market in metro, how do you see that working for you? I mean, not
having to charge deadhead to come in and do that metro market?
Mr. Bonnar:
I can’t see that working worth a darn quite frankly. I wouldn’t want to go
there without charging deadhead to start with.
Mr. Furzeland: Is that just because of the cost?
Mr. Bonnar:
Yeah, it would just end up costing me more money than I could make. And
the amount of business I could pick up from there would be quite minuscule. I mean, it is
the largest market, but there’s also 70, 80, 90, 100 buses kicking around there so I can’t
imagine who’d want to hire me. I just don’t see us picking up much business.
[Transcript, p. 248]

[64]

Mr. Bonnar also testified that he does not agree with Coach Atlantic’s

proposed 20% mark-up. In his view, if Absolute (Ambassatours) is getting $2,200 a day,
they will pay it:
...They’re already getting, and as just stated by Ms. Ring, they’re getting 2000 ... $2200 a
day to do that work. And so what if they’ve got to pay... you know, charge 20 percent more.
It doesn’t really make that much difference. So they’re certainly going to [go] after all that
business, no doubt about it.
[ibid, p. 252]

[65]

As to providing pink buses to Ambassatours, Transoverland offered to paint

some of his buses pink. Transoverland’s motor coaches are 12-14 years newer than
three of the four pink motor coaches of Absolute (Transcript, p. 55; Absolute MC License,
Exhibit D-9; Transoverland’s MC License, Exhibit D-17).
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[66]
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Moreover, all four (Molega, Transoverland, Markie, and Tri-Star) expressed

great concern about the practice of stationing or parking coaches in regional markets to
pick up work from local carriers without charging deadhead. On this point, Mr. Bonnar
stated:
And I don’t agree with leaving buses sitting around the province just because there’s an
excess of them and not charging deadhead. That doesn’t make any sense to me at all.
But again, a double-edged sword.
[ibid, p. 247]

[67]

In its closing submission, Tri-Star added:
Having excess equipment parked in various locations around the Province would logically
create a public impression that those vehicles are in fact available to charter and would
also serve the equipment owners as an advertising billboard. We are convinced that
members of the public seeing such vehicles would automatically assume that another
company has moved into the area and would call their offices. This can only serve to
confuse the public when told of the deadhead and it is certainly not guaranteed the public
caller would be informed that they should call their local carrier and save hundreds if not
thousands of dollars. [Emphasis added]
[March 4, 2015, p. 2]

[68]

Markie wrote:
I do not agree with bigger Companies dropping buses all over the Province taking work
away from the smaller Carriers, I believe the board is forgetting that we took our [life]
savings to get into this Business and want to be sustainable. If this continues we just might
as well close our doors and let it be a free for all and see who can last the longest. How
can it be. when mv rates are lower that other Carriers coming in to mv area to do work
cheaper than I can. There is something wrong with this picture, especially when they are
coming in $100.00 to $500.00 dollars cheaper. [Emphasis added]
[March 5, 2015, p. 1]

[69]

On a question from Mr. Markie, Mr. Carabin described the impact on his

business of having Absolute’s vehicles parked in his area:
Mr. Markie:
With Ambassatours’ buses being stationed into Sydney or the pink buses
as they call it, what effect does that have on your business in the Cape Breton area?
Mr. Carabin:
Oh, well, it’s definitely hurting my bottom line big time, yes. I wish Mike
Cassidy was here. I miss some of his old sayings. I there they’re [Absolute] coming in and
taking the low-hanging fruit. This Sydney tour they’re doing with the pink buses are
probably the easiest tours to do. And other than the colour pink, we could supply the same
equipment that’s there. [Emphasis added]
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And, well, the college, that’s a $60,000 contract that we lost. And the tradesmen which we
did pick up this year was, I would say, probably a $25,000 contract which I know definitely
will help things out at the end of the year.
And over... like I said, you multiply this money, $100,000 for five or six ... or I guess he’s
down there four or five years now, it does add up to one more pretty decent bus hanging
around Sydney area.
[Transcript, p. 243]

[70]

In addition to the above, Absolute noted that using its six vehicles parked in

Sydney on a reduced basis for four months in the summer, represented more than
another $100,000:
•

Absolute would remove the CBU charter (2)units from Sydney for the summer months -

•

referring all charter business to Transovedand.^,^
Absolute would have in Sydney only twc/(of the original 4 units) for cruise ship work (until Sept,
at which time they would add two Double Deckers) with Transolverland doing all of the other
required business for the Cruise Lines and charter business. This added +$100,000k to
Transoverland revenue stream.
[Exhibit D-29, pp. 1-2]

[71]

Mr. Carabin also testified that this loss of income has affected his ability to

reinvest in new equipment (Transcript, p. 245).

IV

ISSUES:
1. Should the Board permit carriers to not charge their deadhead kilometre rates on
any charter?
2. If yes, should the Board adopt the proposal of Absolute, Coach Atlantic or a
variation of one or more, with or without conditions? and
3. Should the Board treat the Big Pink Project differently?
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FINDINGS
a) Sustainability

[72]

As the Board has noted in prior Decisions, the sustainability of this Industry

for the public is one of the legislation’s overriding directives.

There are a number of

factors unique to Nova Scotia which affect sustainability.
[73]

Nova Scotia has a relatively small population scattered throughout the

Province, except for Halifax and Sydney. The costs of investing in the Industry are high,

Thus Tours Ltd., 2003 NSUARB 71, at para. 62. The charter season in Nova Scotia is
short, being less than six months, from approximately mid-May to the end of October,
with a peak in September/October. The capital expenditures, however, must be paid
throughout the year, whether or not they operate the full 12 months of the year.

In

addition, a carrier has other fixed costs such as rent, insurance, fixed labour and
administration costs.

Unlike some other provinces, motor carriers providing charter

services in Nova Scotia receive no subsidization or tax relief (for example, gas rebates),
except for those few carriers operating under a community program in rural areas.
[74]

The public’s interest in charter transportation services includes the tourism

industry, which is significant to Nova Scotia’s economy. The Ivany Report (“The Report

of the Nova Scotia Commission on Building Our New Economy, February 2014”) stated
at p. 19, amongst other references, the following:
Geographic and economic realities dictate that Nova Scotia’s rural communities, like rural
areas everywhere, will continue to rely heavily on sectors like tourism, forestry, fisheries
and agriculture, and on production from renewable and non-renewable natural resources.
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Consequently, on a macro level, the services are important to everyone in

the Province and, on a micro level, they are important to those either utilizing the services
personally, or those operating ancillary businesses serving tourists.
[76]

Carriers in areas around the Province not only provide important

transportation services to their local, and often, rural communities, but they also operate
a business in those areas, providing employment, paying taxes, participating in
community activities and providing other community and economic benefits.
[77]

Considering the above factors, in particular, the requirement of a large

capital investment, it is not financially prudent for an operator to make an investment in
the Industry if there is no reasonable prospect of recovering the investment with a profit.
In the absence of the ability to earn a reasonable return, a predictable outcome would be
that people and corporations will eventually stop investing in the Industry. As current
motor carriers leave the Industry, there may be no one to take their place.
[78]

Key components to achieving the objects of the MC Act, including

sustainability, are the Board’s regulation of the number and types/size of vehicles
operating in the Province, the areas in which the services are provided, the location of the
carriers, and the rates they charge. The interrelationship of these issues is summarized
below.
[79]

As noted in the Board’s prior Decisions, in the last few decades the more

lucrative services have been those operated with the most expensive vehicles, the
highway motor coaches with seating capacities that have generally increased from
approximately 45-47 passengers to 56-58 passengers. Travellers coming to the Province
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to do multi-day tours or Nova Scotians going outside the Province on multi-day tours,
prefer this type of vehicle.
[80]

Other carriers developed their niche market businesses by providing

services with smaller vehicles, such as mini-coaches.
[81]

The area of the Province in which a carrier operates is an important factor

as it determines the main marketplace from which the carrier derives its business. In a
number of its prior Decisions, the Board has highlighted the need to protect the operators
in rural parts of the Province to ensure the sustainability of such carriers and to ensure
the availability of motor carrier charter services in those regions: see, for example,

Cumberland Transit Limited, 2014 NSUARB 55, Transoverland Limited, 2013 NSUARB
137, Tri-Star, 2015 NSUARB 2, and Pictou Weeks.
[82]

Rates need to be sufficient to recover the cost of providing the service, and

are essential for the repair and replacement of vehicles important for safe, quality
services, sustainability and permanence, as specified in s.13 of the MC Act.

b) Board’s Discount Review Decision
[83]

To provide further context, on February 24, 2015, the Board released its

Discount Review Decision on the discounting

methods used

in the

Industry.

Deadheading is, in effect, a form of discounting. As outlined in the Introduction, the Board
determined it would consider this Deadheading issue separately. The findings from the
Discount Review Decision are relevant to this issue.
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The Board noted the evidence of Board Counsel’s expert as to the state of

the Industry:
[39]
The Board engaged the services of an economist, Michael Gardner of Gardner
Pinfold Consultants Inc., to prepare a report to address a number of issues, including the
impacts of these discounting methods on the sustainability of the Industry. As described
later in this Decision, its Report dated September 21, 2012 (“Gardner Pinfold Report”),
confirmed the poor financial position of the carriers and problems with the sustainability of
individual carriers and the Industry. Since 2000, the Industry lost half of its highway motor
coach charter carriers as they lacked the financial resources to continue:
In 2000, there were some 17 independent companies of various sizes
supplying motor carrier services. By 2012, half these companies had
ceased to operate because they lacked the financial resources to
continue. Some were absorbed by one of two carriers who now operate
most of the capacity in the industry (shown in Figure 1). Others went out
of business and abandoned their licenses. One of the remaining
companies (Acadian) has filed an application to cease service. Another
faces challenges maintaining the roadworthiness of its vehicles.
[Gardner Pinfold Report, Exhibit D-5, p. 1]
It further noted that overall discounts were “a zero sum game”, meaning any business
attracted by one carrier using a discount method was merely taking work away from
another carrier in the Industry [ibid, p. 16].
[2015 NSUARB 33]

[85]

As to deadheading, Mr. Gardner testified:
[68]
Mr. Gardner also testified at the May hearing that some carriers did not charge
their deadhead kilometre rates and that this would also be a form of discount:
Mr. Furzeland [Molega]: But you would agree that not charging the dead head
would be a form of discount, though.
Mr. Gardner: Yes, if you were required to charge it and there was an expectation
you might charge it if the customer pushed and you said, “Sure, we’ll forgive that,
we’ll look the other” - whatever, sure, it’s a form of discount.
[Transcript, May 8, 2014, p. 73]
[2015 NSUARB 33]

[86]

The Board accepted Mr. Gardner’s evidence on various points, including

the following:
•

The Industry was not healthy, was under-revenued, and with all things remaining
equal, discounting would result in the financial position of the Industry worsening.

•

Competition becomes a zero-sum game, where one carrier's gain is another's loss.
Accordingly, a carrier would have an incentive to match another’s offer of a price
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cut in order to secure an engagement. Revenue is lost with limited redistribution of
market share.
•

The public interest, in the long term, is not served by the demonstrated
unsustainability of participants in the industry. It indicates a poor investment
opportunity; a sector where carriers face a challenging operating environment. Not
only does this cause companies to question the wisdom of investing in new
equipment (considered essential by segments of the tourism industry), but it also
creates obstacles in accessing capital.

•

The effect of price competition is the same: industry revenues are lower than they
would be had approved tariffs been charged. This weakens sustainability. The
effect is little different from that which would obtain by allowing additional coaches
into a stable market: average capacity utilization would fall with available revenue
spread over higher capital costs.

•

Discounting (including waiving deadhead charges) in the Nova Scotia market place
is generally a product of the competitive behaviour of the carriers in the highly
seasonal nature of demand and its structure to meet those peaks.

•

The various pricing strategies come to the same result - reducing the amount of
revenue generated by the motor carrier industry.

•

In the short-term, this could be expected to result in financial weakness of firms
characterized by difficulties in several areas including maintaining assets,
attracting and retaining good drivers, and generating sufficient retained earnings
to attract capital to replace equipment.

•

Poor revenue performance in the long-term would be expected to lead to an
inability of companies to meet their debt servicing costs. This would lead to the
eventual insolvency of weaker companies and consolidation of the industry
(including a reduction in capacity).

[87]

In the end, the Board adopted the Consensus Memorandum with

conditions, to be applied Industrywide, including the adoption of Minimum Charter Rates.
The Board considered this necessary to ensure the sustainability of the Industry.
[88]

At the Discount Review hearing, Mr. Cassidy for Coach Atlantic gave a brief

overview of some of the financial factors:
In summary, examining its consolidated monthly sales, Coach Atlantic receives 41% of its
revenue in three months of the year [Exhibit D-49, p. 2], A breakdown of the costs of
financing a new highway motor coach, presently costing approximately $550,000, was
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presented [p. 3], Fuel, drivers’ wages and direct expenses represent 40% of the operating
costs [p. 4],
[2015 NSUARB 33, para. 96]

The findings of the Board in the Discount Review Decision include the

[89]

Terms and Conditions noted in Schedule “A” which reads:
SCHEDULE“A”
Terms and Conditions:
The following Terms and Conditions Apply for Highway Motor Coaches:

Definition: Highway Motor Coach means a 47-58 passenger vehicle which has three axles
and a washroom.
Minimum Rates: Subject to any case-specific evidence which the Board finds justifies a
variation, no carrier, after the date of this Order, may operate at rates below the following,
taking into consideration all other rates or charges of its license, including, but not limited
to, discounts and Fuel Adjustment Mechanisms:

2015
2016
2017

Daily Rate
$1,150
$1,200
$1,250

Hourly Rate
$115
$120
$125

Kilometre Live
$2.60
$2.70
$2.85

Deadhead
$2.35
$2.45
$2.55

Layover Rate
$700
$725
$750

Plus applicable taxes.

Discount: Subject to any case-specific evidence which the Board finds justifies a variation.
no carrier, after the date of this Order, mav offer a discount of more than 20% for highway
motor coaches. In no event, shall an amount less than the above minimum rates be
charged. [Emphasis added]

Lump Sum Cruise Ship Rate: The lump sum cruise ship rate for a highway motor coach
for 2015 is $1,950 plus applicable taxes. This is subject to the following terms:
1.
The rate shall apply to the use of a highway motor coach from Halifax to the Sydney
Port, one day of usage, and a return to Halifax or the reverse thereof.
2.

If the vehicle is used for more than one day, the carrier’s licensed rates shall apply.

3.

The vehicle may only be used for cruise ship services.

4.
For vehicles sent from Halifax to Sydney, this rate may only be used after
Transoverland has provided, in writing, that it does not have vehicles available for the dates
in question. A copy of Transoverland’s written statement is to be directed to the Clerk of
the Board.
[2015 NSUARB 33, Schedule A]

[90]

These apply to all carriers that provide charter services with highway motor

coaches. If the carrier offers a discount for highway motor coaches or any other type of
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vehicle, the charges must not fall below the Minimum Rates. These conditions have been
included in the licenses of all carriers providing the above services, with the clarification
that a further discount is not permitted for the Lump Sum Cruise Ship Rate.
[91]

Deadhead charges were either explicitly or impliedly (i.e., for the latter, as

part of the Lump Sum Cruise Ship Rate) accounted for in the Board’s findings. As noted
above, the issue of Deadhead Charges was deferred for consideration in this proceeding.

c) Charter Services - Deadhead Kilometre Rates
[92]

This proceeding has provided an opportunity for the Board to reassess the

basis for deadhead kilometre charges, in the approved license rates and conditions of
carriers.
[93]

The Board concurs with Absolute that carriers from other Provinces or

States, meaning those not licensed in Nova Scotia, should only be allowed to pick up
passengers if or when Nova Scotia licensed carriers cannot provide the service. The
Board agrees the existing licensed carriers in Nova Scotia require a certain level of
business to enable them to recoup their investment into this expensive Industry, to be
able to reinvest, and to meet the Province’s safety requirements, among the Board’s other
reasons, expressed below. The Board notes that, if it were to license carriers from other
Provinces or States, they would also have to meet Nova Scotia safety standards.
[94]

The Board, however, finds that the same principles enunciated by Absolute

are equally applicable to all other carriers in all other areas of Nova Scotia. Each carrier,
in particular those in smaller markets outside of Halifax, needs a level of business to
recoup its investment, to be able to reinvest, and to meet the Province’s safety standards.
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In summary, and as explained below, the Board finds that not charging the

deadhead kilometre rates, as proposed by Absolute and Coach Atlantic, is contrary to
upholding the objects of the MCAct, and will not achieve safe, quality, sustainable motor
carrier services throughout Nova Scotia.
[96]

First, the Board finds that the rates to be set pursuant to ss.27(1)(c), and

the relevant provisions of the PUA, are to be just, fair, non-predatory and nondiscriminatory, and cover the costs of providing motor coach services.
[97]

The kilometre charges in the carriers’ licenses are a reflection of the full

costs of providing the service, both operational and capital, along with a profit margin,
divided by all of the kilometres travelled by the vehicle. The Board permits a variance
between the two rates for deadhead and live kilometres travelled, recognizing the bus is
lighter when deadheading and, therefore, will use less fuel.

All of the other costs,

however, for providing this service and the vehicle for the charter group remain the same.
Consequently, the Board finds that not charging rates for deadhead kilometres travelled
does not then cover the cost of providing the motor carrier services. Therefore, to not
charge for those kilometres is contrary to the objects of ss.27(1)(c) and the relevant
provisions of the PUA in setting rates for the Industry.

Such rates may even be

considered predatory.
[98]

When carriers are charging rates that do not cover the cost of providing the

service, it has a significant economic impact on the individual carrier and on the Industry
as a whole. It results in an Industry that is not sustainable. All of these economic issues
have been recently canvassed by the Board in its Discount Review Decision. As identified
by the Board’s economic expert, Mr. Gardner, it has resulted in the motor carrier Industry
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in Nova Scotia currently being unhealthy, under-revenued, and will, in the long term, not
serve the public interest, as people will not want to invest in the Industry.
[99]

In the short term, it will have an impact on the quality of services. Ultimately,

the loss of carriers will occur and, therefore, the loss of motor coach services, in particular,
in rural areas.
[100]

Not charging the full rates for the deadhead kilometres travelled is an

additional form of discounting. The amount of the discount increases by the distance
travelled. The Board noted that, through the various discounting methods provided in the

Pictou Weeks matter, including not charging for deadhead kilometres, the totality of the
discounts resulted in a charge of 52% below the carrier’s licensed rates. Not charging
the deadhead rates is contrary to the Board’s findings in the Discount Review Decision,
contrary to the health of the Industry, and its sustainability.
[101]

The proposed criteria Absolute sets out for the out of Province or State

carriers is, in fact, the criteria the Board is to consider within the Province’s motor carrier
regime under ss. 13(a) of the MCAct. To provide a more common example, the regulation
of the Motor Carrier Industry is similar to a company investing in a franchise or a seller’s
territory. Others are not permitted in the business area if the population cannot support
it. Under this subsection, the Board is to determine whether additional busses are needed
in an area. Licenses are not granted, or terms in a license are not expanded, if extra
busses are not needed. This is described in ss.13(a) as inquiring whether the amendment
will cause there to be an excess of equipment in the area.
[102]

Critical to whether there is an excess of equipment are the utilization rates

of the vehicles that are already licensed in an area. The Board finds that, at the present
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time, all of the carriers have low utilization of their licensed vehicles. Furthermore, the
Board finds that to allow more vehicles into some areas, through not charging deadhead
rates, would result in an even greater excess of equipment. This is particularly the case
if one of the larger carriers, like Absolute that may operate 70 vehicles, is permitted to go
anywhere in the Province without charging deadhead rates.
[103]

Yarmouth is a good example.

As Mr. Bonnar stated, Tri-Star has one

highway motor coach, one semi-coach and a van. Its utilization is so low it would sell its
semi-coach. If there is work for only one highway motor coach, and another carrier comes
in with one or two coaches, that carrier can, potentially, take all of the work away from the
local carrier, Tri-Star. Consequently, the Board finds not charging deadhead kilometre
rates would cause an excess of equipment contrary to ss.13(a) of the MC Act.
[104]

Pursuant to ss. 13(b), the Board may consider the general effect on other

transportation services and any public interest. The Board will consider these separately.
As noted during this matter, and in other recent decisions of the Board, there have been
instances where Absolute has not charged its licensed deadhead rates. These instances
have been instructive in that they have confirmed the impact on smaller regional carriers
of a larger carrier effectively stationing or parking a vehicle in a smaller regional market
and not charging deadhead. This has resulted in the regional carrier being in a weaker
position to compete, losing client business, and having a reduced capacity to maintain
and renew its fleet. In the end, this has threatened the sustainability of the local carrier.
[105]

In this case, the Board has some of the specific information about the losses

and effects to Transoverland. As noted in the Transoverland/Absolute Decision, at the
commencement of the Great Recession in 2008, Absolute parked a number of its vehicles
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in Sydney, did not charge its deadhead rates, and Transoverland saw its vehicles remain
idle, as Absolute took business from the local area. Mr. Carabin’s testimony in these
Deadhead proceedings was that the loss of two contracts totaled $85,000 worth of
business. In addition, Absolute noted that using its vehicles in Sydney on a limited basis,
for four months during the summer, would have generated an additional $100,000 for
2014, being a corresponding loss to Transoverland in the previous years.

This

approximate amount of $185,000 per year does not include the charters conducted by
Absolute in Sydney.
[106]

Assuming a consistent level of business from 2008 through to the spring of

2014, this would represent approximately $1 million in lost revenue to Transoverland. As
Mr. Carabin testified in this Deadhead proceeding, this did not change the quality of his
vehicles, as all of his vehicles are inspected to the high standards of Nova Scotia. It did,
however, prevent him from purchasing newer equipment and, thereby, decreased his
ability to reinvest in the Industry. The Board notes that $1 million is the approximate price
of two brand new highway motor coaches, or many more newer, but used, coaches that
could have further upgraded Transoverland’s vehicle fleet.
[107]

As a further example, the Board noted in the Pictou Weeks decision that the

loss of the Nova Scotia Community College business from Markie to Absolute had a
significant impact on Markie’s revenues (para 113).
[108]

The Board finds not charging deadhead rates has a negative impact on

other transport services, does not give them the level of business in their area to be able
to invest in the business, to reinvest in the Industry and, ultimately, hinders their
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sustainability. The Board, therefore, finds not charging deadhead rates is contrary to
ss. 13(b) of the MC Act.
[109]

Pursuant to ss. 13(c), the Board considers the quality and permanence of

the services. For the same reasons as noted above, a hindrance to sustainability is also
a hindrance to the permanence of the services, particularly, those licensed for rural areas
throughout the Province and, therefore, is contrary to ss. 13(c).
[110]

Any public interest issue may be considered by the Board under ss. 13(b).

The Board finds the above negative impact on local carriers, in turn, could potentially
weaken that region’s access to charter services, especially in off-peak times of the year.
In the Board’s view, that is not in the public interest.
[111]

As noted by Mr. Gardner in his evidence during the Discount Review matter,

the waiving of deadhead charges by carriers, like other discounting, also has the same
impact on the Industry as a whole, including increased consolidation of the Industry and
increased pressures on individual carriers to operate and maintain their fleets and attract
capital investment for new equipment.

As the Board noted in its Discount Review

Decision, such results are also not in the public interest. Furthermore, the larger carriers
have the greatest ability to provide the deepest discounts.
[112]

While the Board has reviewed the proposals submitted by Absolute and

Coach Atlantic, it concludes that neither of these two proposals addresses the objectives
of deadhead charges, including the sustainability of regional carriers.

In terms of

Absolute’s proposal, the Board considers that opening up the entire Province to all
carriers would mostly benefit the larger carriers. The Board accepts the evidence of Mr.
Bonnar on this point, wherein he described that smaller regional carriers are based in
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remote areas of the Province and have no interest in an expanded role in the Halifax
market. This is in part because the smaller carriers have a few pieces of equipment to
serve the local regions and, generally, do not have the capacity to expand into the larger
urban market.
[113]

Furthermore, the Board views the current regulatory requirements of

deadhead charges as being entirely consistent with the economic regulatory regime it has
established with respect to carriers outside the Province who might otherwise wish to
move into Nova Scotia. Specifically, if the Board were to open up the entire Province to
all existing licensed carriers to compete solely on price, with no deadhead charges, it
would see no basis under the economic regulation objectives of the MC Act to prevent
carriers from outside Nova Scotia coming into the Province on the same basis to compete
against Nova Scotian licensed carriers. Thus, a careful balance has been struck in the
current regulatory scheme which provides for the sustainability of the Industry, including
both small regional carriers and larger carriers having authority over the entire Province.
[114]

For all of the above reasons, the Board concludes that approved deadhead

charges on carriers’ licenses must be charged on each charter to provide fair and just
rates that meet the objects of the MCAct. Further, any reductions or waivers of deadhead
charges must comply with the Board’s directions on discounting, as outlined in the
Discount Review Decision.

d) Parking vehicles
[115]

The intent of the MC Licenses is that a carrier’s vehicles are housed or

parked at its place of business/equipment point.
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knowledge, beginning in 2008, Absolute parked its excess vehicles in other communities
around the Province.
[116]

As noted by Mr. Bonnar, a carrier parking its vehicle in a community away

from its place of business/equipment point leads the public to think the carrier is permitted
to sell its transportation services without charging deadhead kilometre rates. It creates
confusion for the public while at the same time providing free advertising for the company.
[117]

To understand the significance of this, one can again consider the more

common franchise or seller’s territory.

Once granted, an outside company is not

permitted in another’s territory to lure, advertise, coax or otherwise seek to obtain the
business from the area.
[118]

As noted above, the regulation of the Industry is a balance in such a

province with a small population to ensure safe, quality, motor carrier services throughout
Nova Scotia.

Equally important to the charging of deadhead kilometre rates from the

carrier’s equipment point, is the parking of its vehicles at the carrier’s equipment point.

e) Pink Buses
[119]

As noted in the Discount Review Decision, the Lump Sum Cruise Ship Rate

is well below the minimum rate set by the Board in that decision (para. 128-131). The
parties explained at that hearing that the rate would only apply in the few exceptional
circumstances when extra vehicles may be needed.
[120]

The Board considers that if any different pricing treatment had been sought

for the pink motor coaches, it should have been raised during the Discount Review
hearing. In closing submissions Transoverland wrote:
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It is most important to note that there is an arrangement with all of Nova Scotia's motor
carrier providers to provide as needed and as available extra units to the Halifax and
Sydney ports. The charter rate would be $1950 per unit for any unit travelling from one port
to the other, handling any unusually high demand at peak season times such as September
and October. The 6 Absolute busses working in Sydney all of last season took at least
$175,000 in revenue from Transoverland..... (80 Cruise Ship Days, CBU Athletics and
Tradesmen hockey).
[Closing Submissions, p. 2]

[121]

In the circumstances, the Board finds that the $1,950 flat tariff for cruise

ships (plus taxes) should also apply to the pink motor coaches, along with the associated
conditions for the cruise ship tariff, including confirming the availability of coaches from
the local carrier in Sydney.
[122]

The minimum rates established in the Discount Review proceeding

extended to other vehicle classes, such as double decker buses or mini-coaches, if
discounts were granted by the carrier. For the reasons outlined above, the Board finds
Absolute’s licensed rates, including deadhead rates, apply equally to these other vehicle
classes used in the cruise ship market.
[123]

In a regulated industry, the Board has to be extremely careful of the

development of this type of service. The contribution by a carrier to a charity, although it
is “not a lot of money”, as stated by Mr. Campbell, is a very laudable program. However,
the development of this product is very important. Ambassatours is a tour company that
has marketed this product in Sydney using Absolute’s vehicles that have not charged
their licensed deadhead rates. This is conduct contrary to Absolute’s license. The Board
cannot reward a company for services it has created by operating contrary to its License.
The MCAct specifically addresses this issue under ss. 13(a).
[124]

The Board also cannot change its regulatory regime because a carrier,

and/or its related tour company, has created an expectation in the public based upon a
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carrier acting contrary to its license. This thwarts the objects and purposes of the MC

Act. This has been noted in a number of the Board’s decisions in the past, in particular,
the Party Bus Decision, 2010 NSUARB 167, where the Board stated:
[8]
The Board specifically commented on the importance of the actions of companies
not “thwarting” the objectives of the Act, that is, virtually by-passing it and making it useless,
by purchasing vehicles without a license to operate in the province. At paragraph 69, the
Board states as follows:
[69]
The Board is aware, from the evidence of the Applicant, that
they set up business in Nova Scotia without having the authority in place. As
well, Mr. Sheppard and Mr. Culleton brought over personnel from
Newfoundland to assist them with their business. It is unfortunate that the
Applicant did not conduct due diligence prior to purchasing their vehicles,
relocating personnel and making the move, to set up operation in Nova Scotia.
The Board, in determining whether an application shall be approved, should
not take into consideration the fact that the Applicant has purchased vehicles
in the hope of obtaining a permanent license. Otherwise, everyone would do
the same, thwarting the objectives of s. 13 of the Act.
[2010 NSUARB 169, pp.4-5]

See also its subsequent Party Bus Decision, 2010 NSUARB 169.
[125]

In other words, anyone wanting to enter into an area or segment of another

carrier’s market could adopt another charity, paint their vehicles a different colour, operate
outside of their licenses and then claim the Board should change the nature of its
regulation, permit further discounts, or expand their licenses to meet the public’s demand.
This is contrary to the MC Act.
[126]

Specifically, this service began to operate in Sydney in 2012. The Board

found, in 2013, that the use of Absolute’s vehicles for this and other charter services in
Sydney, without charging its deadhead rates, was contrary to its Licenses and was not
evidence of a need for the services or vehicles, Transoverland/Absolute Decision (para.
143).
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Furthermore, ss. 13(a) speaks of suitable facilities, not exact facilities.

Consequently, tour operators have to be very careful not to design a tour around a specific
vehicle, as this, once again, will not establish a need for the service.
[128]

Finally, Transoverland advised it was prepared to paint its vehicles pink to

provide the service to Ambassatours. Absolute’s pink vehicles are 12-14 years older than
Transoverland’s oldest coaches. A tour company cannot seek to have its related motor
carrier company obtain the work by painting a vehicle, or a different vehicle, a different
colour.

There are dozens of different types of vehicles and thousands of registered

charities. One is unable to expand its License by painting a vehicle a different colour to
exclude the local carrier.

VI

CONCLUSION

[129]

The Board finds that not charging deadhead rates in all charter movements,

whether by contract arrangement or otherwise, will ultimately result in the loss of rural
carriers throughout Nova Scotia.
[130]

Further, such charter rates will not cover the cost of operating the services

resulting in unfair, unjust and predatory rates, contrary to ss.27(c) of the MC Act and the
relevant provisions of the PUA. The Board finds this would also create discounts greater
than 20% that would increase by the distance of the deadhead kilometres travelled, but
not charged for, contrary to the various provisions of the MCAct as noted in the Discount

Review Decision.
[131]

The Board also finds this would result in an excess of equipment in rural

communities contrary to ss.13(a). It will affect a carrier’s ability to recoup its investment,
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contrary to ss.13(c). Most importantly, in the end it would result in a loss of the local
carriers in rural communities.

This is not just a loss of the important transportation

services in that region, but of a business in the community that pays taxes and otherwise
participates within its area, which the Board has repeatedly noted is not in the public’s
interest, and, therefore, is contrary to ss.13(b) of the MC Act.
[132]

For all of the above reasons, the Board concludes that approved deadhead

charges on carriers’ licenses must be charged on each charter to provide fair and just
rates that meet the objects of the MC Act. Further, any reductions or waivers of deadhead
charges must comply with the Board’s directions on discounting, as outlined in the
Discount Review Decision.
[133]

An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 4th day of November, 2015.

Roland A. Deveau
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