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I INTRODUCTION

[1] This decision concerns an application to re-zone a property to allow for the 

first new Construction & Demolition (C&D) facility in the Halifax Regional Municipality 

(HRM). Such a new use is required to go through a re-zoning application pursuant to the 

Municipal Planning Strategy (MPS). Kiann Management Limited (Kiann) applied to 

amend the Land Use By-law (LUB) for Districts 8 and 9 to re-zone a portion of its property 

at Highway No. 7 between Lake Echo and Porters Lake to allow a C&D materials 

processing facility (CD-2 Zone).

[2] After considerable communication with the planning staff of HRM, and 

public meetings, a Staff report was presented to Harbour East-Marine Drive Community 

Council recommending that Council refuse the application. The reasons for refusal were 

listed in a letter to Kiann dated April 8, 2019, and were identified as:

• Site Conditions:

• Buffering;

• Land Use Compatibility;

• Health and Environmental Concerns; and

• Traffic and Road Suitability.

[3] Kiann appealed Council’s decision pursuant to s. 265(1) of the Halifax 

Regional Municipality Charter, S.N.S. 2008, c.39 (HRM Charter) to the Nova Scotia Utility 

and Review Board. A hearing was held on December 16 and 17, 2019.

[4] The Board finds that Council’s decision to refuse to amend the LUB to allow 

re-zoning of Kiann’s property from Rural Enterprise (RE) to CD-2 does not reasonably 

carry out the intent of the MPS, particularly the policies regarding C&D operations.
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II ISSUE

[5] Does the decision of Harbour East-Marine Drive Community Council to 

refuse to amend the LUB to re-zone Kiann’s property as requested from RE to CD-2, 

reasonably carry out the intent of the MPS?

III BACKGROUND

[6] In March 2015, Kiann, owned by Lawrence Bellefontaine, applied to re-zone 

a portion of land in Porters Lake from the RE Zone to the CD-2 Zone to allow for the 

development of a C&D operation. The property is currently designated Mixed Use.

[7] The property is approximately 38 acres in size with significant road frontage 

on Highway No. 7. The landscape is relatively flat and barren due to a forest fire in the 

summer of 2008 which burned much of the property. The area to be re-zoned is 

approximately 15 acres.

[8] In April 2015, Thea Langille, Major Projects Planner with HRM, responded 

with a list of follow up questions for Mr. Bellefontaine related to his application.

[9] In July 2016, Kiann received a Litter Abatement Order from Nova Scotia 

Environment related to demolition materials that had been buried on the subject property. 

Kiann was ordered to process and properly dispose of all C&D material in accordance 

with the legal requirements.

[10] On August 29, 2016, Ms. Langille wrote to Mr. Bellefontaine to tell him that 

HRM planning staff had determined that the subject property was not a reasonable site 

for a new C&D Processing Facility from the perspective of physical location, placement 

in the community, proximity to Highway #107 and site characteristics. She also outlined
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the public consultation process that had been done with regards to the proposed re

zoning and summarized the concerns expressed by local citizens.

[11] An Open House Summary Report was prepared by HRM staff in October 

2016. More than 280 residents from the Porters Lake and Lake Echo communities 

attended these sessions. Staff received 118 responses to a survey that was provided at 

the Open House as well as feedback through email and comment boards.

[12] Overall, 99% of attendees at the open houses felt that the proposed site 

was not suitable for a C&D Processing Facility. The major public concerns included site 

conditions, especially lack of vegetation for screening; geological challenges related to 

the high elevation and fractured bedrock; location suitability with respect to residential 

uses; potential environmental impacts such as groundwater and air contamination; and 

traffic and road suitability.

[13] Ms. Langille alerted Mr. Bellefontaine that if he wished to proceed with this 

application to Harbour East-Marine Drive Community Council, HRM staff would provide 

Council with a negative recommendation.

[14] The re-zoning application was put on hold through 2017 and 2018 as Mr. 

Bellefontaine sought clarification on aspects of the relevant MPS and LUB.

[15] The matter was presented at the Harbour East-Marine Drive Community 

Council meeting on April 4, 2019. Council refused the proposed re-zoning based on 

staffs report.

Municipal Planning Strategy Policies

[16] There is an MPS for Planning Districts 8 & 9 (Lake Echo/Porters Lake). This 

MPS came into effect in 1989 and includes amendments to several sections since that 

date. The goal of these policies is to balance the need for economic development in this
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region while keeping conservation and environmental protection in mind at all times. In 

2002, there were substantial amendments to address C&D operations.

IV LETTERS OF COMMENT

[17] On April 1,2019, a binder of petitions with 3,500 signatures in opposition to 

the proposed re-zoning was filed with the Municipal Clerk, which forms part of the Appeal 

Record.

[18] As well, interested persons were invited, in the Board’s advertisement of the 

Notice of Public Hearing, to submit letters of comment to the Board by June 28, 2019. 

The Board received six letters of comment from individuals who expressed their 

opposition to amend the zoning by-law. Their main concerns may be described as:

• Traffic volumes and congestion resulting in potential for accidents;

• Increase in noise, traffic, fumes and dust and the effect on pedestrian traffic;

• Air and water pollution, particularly the potential impact of run-off water;

• General incompatibility with the rural landscape; and

• Devaluation of properties.

V EVENING/PUBLIC SESSION SPEAKERS

[19] An evening session was held on December 16, 2019. In response to the 

Notice of Hearing, 11 persons registered to speak at the session. Two persons did not 

appear at the evening session, leaving the Board to hear from nine members of the public. 

The speakers resided in Lake Echo, East Lawrencetown, Mineville and Porters Lake, and 

all were familiar with the location of the proposed re-zoning. One speaker reviewed the 

provisions of the MPS and referred to them in her presentation. Another expressed her
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concerns about the effects of loose garbage and litter blowing off trucks as they drive 

along Highway No. 7, citing the Goodwood C&D facility as “not a pretty sight.”

[20] Several speakers mentioned the negative impacts of noise, dust, fumes and 

increased truck traffic. Others spoke of the impact of pollution and the effect it will have 

on ground water, the watershed and, eventually, the lakes. The remaining speakers 

focused on the lack of visual compatibility with the rural/residential character of the area. 

More than one spoke to the impact such a proposal would have on the value of their 

homes, with a developer of a residential subdivision suggesting that if the C&D site is 

approved, property values in the subdivision will drastically decrease and potential resale 

opportunities will be diminished. None of the information was tested through cross

examination.

VI SITE VISIT

[21] The Board conducted a site visit on December 18, 2019, accompanied by 

representatives of each party. The proposed site was accessed from Exit 17 to Trunk 7, 

and is located between the communities of Lake Echo and Porters Lake. The parties 

agreed to meet at the Lake Echo Community Center, subsequently proceeding, by car, 

to Parker Lane. From there, the parties walked back to the proposed site, westward, 

observing the full extent of the property along Highway 7.

[22] The area in the vicinity of the proposed site, while snow covered, is 

characterized by vacant, open and undeveloped land which appears to be relatively flat. 

The parties walked onto the property, approximately 30 feet in from Highway 7, over 

gravel remnants and observed mature vegetation and trees on the boundaries of the site, 

and the absence of similar mature vegetation and trees on the proposed site due to a

Document: 274278



-8-

forest fire in the summer of 2008. The Board then returned to the parked cars, eastward, 

observing that the road has two paved travel lanes, one each for eastbound and 

westbound traffic, with a combination of paved and gravel shoulders. The posted speed 

limit is 80 km/h and there are no sidewalks.

[23] The Board then travelled along Highway 7 observing Exits 17 through 19 

over which the trucks will pass.

VII SCOPE OF BOARD’S REVIEW

[24] The burden of proof is on the Appellant to show, on the balance of 

probabilities, that Council’s decision to refuse to amend the LUB to permit a C&D 

materials processing facility at the Appellant’s property does not reasonably carry out the 

intent of the MPS.

[25] Under s. 265(a) of the Halifax Regional Municipal Charter, the grounds for 

appealing such a decision are limited:

265 (1) An aggrieved person or an applicant may only appeal

(a) an amendment or refusal to amend a land-use by-law, on the 
grounds that the decision of the Council does not reasonably carry out the intent 
of the municipal planning strategy:

[26] The powers of the Board are similarly limited on such an appeal:

267 (2) The Board may not allow an appeal unless it determines that the decision
of council or the development officer, as the case may be, does not reasonably carry out 
the intent of the municipal planning strategy or conflicts with the provisions of the land-use 
by-law or the subdivision by-law. [Emphasis added]

[27] Thus, the Board must not interfere with the decision of Council unless it 

determines that Council’s refusal does not reasonably carry out the intent of the MPS.

[28] While the Appellant asserts that Kiann’s application for re-zoning met the 

policy criteria in the MPS, the Appellant agrees that the issue to be addressed by the
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Board in this appeal is whether Council’s decision to refuse the amendment fails to 

reasonably carry out the intent of the MPS in its entirety. As noted by HRM, the Board 

has no jurisdiction to allow the Appellant’s appeal if Council “interpreted and applied the 

[MPS] policies in a manner that the language of the policies can reasonably bear": see 

Heritage Trust, infra, at para. 99 of that decision.

[29] If the Appellant can show, on the balance of probabilities, that Council’s 

decision does not reasonably carry out the intent of the MPS, the Board must reverse 

Council’s decision to refuse to amend the Land Use By-law. If, however, the Appellant 

fails to meet this standard of proof, the Board must defer to the decision of Council (see 

for example Heritage Trust, infra; Re Maclnnis, 2019 NSUARB 9, affd 2019 NSCA 77).

[30] The Nova Scotia Court of Appeal has considered the standard by which this

Board must review a council’s decision. The Board is not permitted to substitute its own

decision for that of council. The Board’s mandate is restricted to the jurisdiction conferred

upon it by the relevant statute, here the HRM Charter, as noted by Hallett, J.A., in Kynock

v. Bennett et al. (1994), 131 N.S.R. (2d) 334 (C.A.) and Heritage Trust of Nova Scotia et

al. v. Nova Scotia Utility and Review Board et al. (1994), 128 N.S.R. (2d) 5 (C.A.) in

discussing the predecessor Planning Act. The extent of the Board’s jurisdiction in

planning appeals generally, and in appeals respecting development agreements

specifically, was described in Heritage Trust at pages 34-35:

[99] ... A plan is the framework within which municipal councils make decisions. The
Board is reviewing a particular decision; it does not interpret the relevant policies or bylaws 
in a vacuum. In my opinion the proper approach of the Board to the interpretation of 
planning policies is to ascertain if the municipal council interpreted and applied the policies 
in a manner that the language of the policies can reasonably bear. .. .There may be more 
than one meaning that a policy is reasonably capable of bearing. This is such a case. In 
my opinion the Planning Act dictates that a pragmatic approach, rather than a strict literal 
approach to interpretation, is the correct approach. The Board should not be confined to 
looking at the words of the Policy in isolation but should consider the scheme of the relevant 
legislation and policies that impact on the decision... This approach to interpretation is 
consistent with the intent of the Planning Act to make municipalities primarily responsible
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for planning; that purpose could be frustrated if the municipalities are not accorded the 
necessary latitude in planning decisions...

[100] Ascertaining the intent of a municipal planning strategy is inherently a very difficult 
task. Presumably that is why the Legislature limited the scope of the Board’s review of 
enacting s.78(6) of the Planning Act. The various policies set out in the Plan must be 
interpreted as part of the whole Plan. The Board, in its interpretation of various policies, 
must be guided, of course, by the words used in the policies. The words ought to be given 
a liberal and purposive interpretation rather than a restrictive literal interpretation because 
the policies are intended to provide a framework in which development decisions are to be 
made.... [Emphasis added]

[31] The Court of Appeal continued at page 52:

[164] ... Planning decisions often involve compromises and choices between competing 
policies. Such decisions are best left to elected representatives who have the responsibility 
to weigh the competing interests and factors that impact on such decisions...Neither the 
Board nor this court should embark on their review duties in a narrow legalistic manner as 
that would be contrary to the intent of the planning legislation. Policies are to be interpreted 
reasonably so as to give effect to their intent; there is not necessarily one correct 
interpretation. This is implicit in the scheme of the Planning Act and in particular in the 
limitation on the Board’s power to interfere with a decision of a municipal council to enter 
into development agreements...

[32] The approach to be followed by the Board was also described by the Court 

of Appeal in Midtown Tavern & Grill Ltd. v. Nova Scotia (Utility and Review Board), 2006 

NSCA 115. In that decision, the Court reviewed several of its decisions on planning 

appeals (e.g., Tsimiklis v. Halifax (Regional Municipality), 2003 NSCA 30; Kynock, supra, 

Mahone Bay Heritage & Cultural Society v. 3012543 Nova Scotia Limited, 2000 NSCA 

93). The Court confirmed that the Board cannot impose its own interpretation of the MPS; 

that council’s decision is entitled to deference as long as it reasonably reflects the 

intention of the MPS; that there may be more than one reasonable interpretation of the 

MPS; and that the MPS must be looked at as a whole.

[33] The Court concluded:

[50] Thus, in the end, resort inevitably must be had to specific directions contained in
the statute. By doing so, the fundamental question therefore becomes: Can it be said that
Council's decision does "not reasonably carry out the intent of the MPS"?

f511 To answer this question, the Board must embark upon a thorough fact-finding
mission to determine the exact nature of the proposal in the context of the applicable MPS
and corresponding by-laws. As in this case, this may include the reception of evidence as
to the intent of the MPS.
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T521 However the Board should not then take its body of decided facts and use this
work product to conclude how it feels the MPS should be interpreted. In this regard, I agree
with the developer. Instead, after completing its factual analysis, the Board should go
immediately to Council's conclusion. The Board should then ask itself, based on the facts
as determined, have the opponents established that Council's decision did not reasonably
carry out the intent of the MPS?

[53] This would be consistent with the approach taken by this court over the years and 
as first enunciated by Hallett, J.A. in Heritage Trust of Nova Scotia v. Nova Scotia 
(Utility and Review Board), [1994] N.S.J. No. 50. [Emphasis added]

[34] In Archibald v. Nova Scotia (Utility and Review Board), 2010 NSCA 27,

Fichaud, J.A., summarized the applicable principles for the Board’s review in appeals

from council decisions in planning matters:

[24] The Board then fl[ 51 -62) recounted the provisions of the MG A and passages from 
decisions of this court that state the principles to govern the Board's treatment of an 
appealed planning decision. I will summarize my view of the applicable principles:

(1) The Board usually is the first tribunal to hear sworn testimony with cross
examination respecting the proposal. The Board should undertake a thorough 
factual analysis to determine the nature of the proposal in the context of the MPS 
and any applicable land use by-law.

(2) The appellant to the Board bears the onus to prove the facts that establish. 
on a balance of probabilities, that the Council’s decision does not reasonably carry
out the intent of the MPS.

(3) The premise, stated in s. 190(b) of the MGA, for the formulation and 
application of planning policies is that the municipality be the primary steward of 
planning, through municipal planning strategies and land use by-laws.

(4) The Board’s role is to decide an appeal from the Council’s decision. So 
the Board should not just launch its own detached planning analysis that 
disregards the Council's view. Rather, the Board should address the Council's 
conclusion and reasons and ask whether the Council’s decision does or does not
reasonably carry out the intent of the MPS. Later flj 30) I will elaborate on the 
treatment of the Council’s reasons.

(5) There may be more than one conclusion that reasonably carries out the 
intent of the MPS. If so, the consistency of the proposed development with the 
MPS does not automatically establish the converse proposition, that the Council’s 
refusal is inconsistent with the MPS.

(6) The Board should not interpret the MPS formalistically, but pragmatically 
and purposively, to make the MPS work as a whole. From this vantage, the Board 
should gather the MPS’ intent on the relevant issue, then determine whether the
Council’s decision reasonably carries out that intent.

(7) When planning perspectives in the MPS intersect, the elected and 
democratically accountable Council may be expected to make a value judgment. 
Accordingly, barring an error of fact or principle, the Board should defer to the 
Council's compromises of conflicting intentions in the MPS and to the Council’s
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choices on question begging terms such as "appropriate" development or "undue" 
impact. By this, I do not suggest that the Board should apply a different standard 
of review for such matters. The Board’s statutory mandate remains to determine 
whether the Council’s decision reasonably carries out the intent of the MPS. But
the intent of the MPS may be that the Council, and nobody else, choose between 
conflicting policies that appear in the MPS. This deference to Council’s difficult 
choices between conflicting policies is not a license for Council to make ad hoc 
decisions unguided by principle. As Justice Cromwell said, the “purpose of the 
MPS is not to confer authority on Council but to provide policy guidance on how 
Council’s authority should be exercised” (Lewis v. North West Community Council 
of HRM, 2001 NSCA 98 (CanLII), If 19). So, if the MPS’ intent is ascertainable, 
there is no deep shade for Council to illuminate, and the Board is unconstrained in 
determining whether the Council’s decision reasonably bears that intent.

(8) The intent of the MPS is ascertained primarily from the wording of the 
written strategy. The search for intent also may be assisted by the enabling 
legislation that defines the municipality’s mandate in the formulation of planning 
strategy. For instance, ss. 219(1) and (3) of the MG A direct the municipality to 
adopt a land use by-law "to carry out the intent of the municipal planning strategy" 
at "the same time” as the municipality adopts the MPS. The reflexivitv between 
the MPS and a concurrently adopted land use by-law means the contemporaneous
land use by-law may assist the Board to deduce the intent of the MPS. A land use 
by-law enacted after the MPS may offer little to the interpretation of the MPS.

[25] These principles are extracted from the decisions of this court in: Heritage Trust,
If 77-79, 94-103,164; Lewis v. North West If 19-21; Midtown Tavern, 1f 46-58, 81,85; Can- 
Euro Investments, If 26-28, 88-95; Kynock v. Bennett (1994), 1994 CanLII 4008 (NS CA),
131 N.S.R. (2d) 334, If 37-61; Tsimiklis v. Halifax (Regional Municipality), 2003 NSCA 30 
(CanLII) If 24-27, 54-59, 63-64; 3012543 Nova Scotia Limited v. Mahone Bay Heritage and 
Cultural Society, 2000 NSCA 93 (CanLII), 1f 9-10, 61-64, 66, 84, 86, 89, 91-97; Bay Haven 
Beach Villas Inc. v. Halifax (Regional Municipality), 2004 NSCA 59 (CanLII), jf 26. 
[Emphasis added]

[35] The role of the Board in discerning the intent of an MPS was further 

canvassed in the decision of the Nova Scotia Court of Appeal in Mahone Bay, supra. The 

Court in Mahone Bay, while affirming the principles in Kynock and Heritage Trust, 

cautioned that the principles referred to in Heritage Trust “were made in the context of the 

issues raised by the facts of that appeal,” and need not be applied “when the intent of the 

strategy is clear,” as the Court found it to be in Mahone Bay.

[36] Section 234 of the Halifax Regional Municipality Charter describes the

relationship between an MPS and LUB:

234 (1) Where the Council adopts a municipal planning strategy or a municipal
planning strategy amendment that contains policies about regulating land use and 
development, the Council shall, at the same time, adopt a land-use by-law or land-use by
law amendment that enables the policies to be carried out.
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(2) The Council may amend a land-use by-law in accordance with policies 
contained in the municipal planning strategy on a motion of the Council or on application.

(3) The Council may not adopt or amend a land-use by-law except to carry 
out the intent of a municipal planning strategy. 2008, c. 39, s. 234.

[37] In J & A Investments Ltd. v. Halifax (Regional Municipality), [2000] N.S.J. 

92 (S.C.), where the meaning of an LUB was in issue, Justice Davison reasoned that s. 

219(1) of the Municipal Government Act (MGA), which mirrors s. 234 of the HRM Charter, 

means that an MPS may be used to help determine the intent of the LUB.

[38] The language of s. 219(1) of the MGA, and thus s. 234 of the HRM Charter,

is similar to, but not identical to, that which appeared in s. 51(1) of the Planning Act, which

required council to "concurrently" adopt or amend the LUB. Referring to s. 51(1) of the

Planning Act, the Court of Appeal in Mahone Bay stated that a review of the LUB may

assist in "throwing light on the intent" of the MPS, and therefore used a provision of

Mahone Bay’s LUB to assist in interpreting the MPS:

A search for the intent of a municipal planning strategy requires a careful review of the 
strategy represented by the policies of the municipality and, very often, a review of the By
laws implementing the strategy as the by-laws adopted concurrently with the MPS may 
assist in throwing light on the intent of the strategy, [para. 95]

[39] Thus, according to Nova Scotia’s present case law, the Board considers 

one may use the MPS to help determine the intent of the LUB {J & A Investments), and 

use the LUB to help determine the intent of the MPS (Mahone Bay). In the present case, 

it is the intent of the MPS which is in issue.

[40] The principles of statutory interpretation apply when interpreting an MPS.

In a recent judgment, the Nova Scotia Court of Appeal reiterated the modern principle of

statutory interpretation in Sparks v. Holland, 2019 NSCA 3. Farrar, J.A., stated:

[27] The Supreme Court of Canada and this Court have affirmed the modern principle 
of statutory interpretation in many cases that “[t]he words of an Act are to be read in their 
entire context and in their grammatical and ordinary sense harmoniously with the scheme 
of the Act, the object of the Act, and the intention of Parliament (Rizzo & Rizzo Shoes Ltd.
(Re), [1998] 1 S.C.R. 27 at H21).
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[28] This Court typically asks three questions when applying the modern principle.
These questions derive from Professor Ruth Sullivan’s text, Sullivan on the Construction 
of Statutes, 6th ed (Markham, On: LexisNexis Canada, 2014) at pp. 9-10.

[29] Ms. Sullivan’s questions have been applied in several cases, including Keizer v. 
Slauenwhite, 2012 NSCA 20, and more recently, in Tibbetts. In summary, the Sullivan 
questions are:

1. What is the meaning of the legislative text?
2. What did the Legislature intend?
3. What are the consequences of adopting a proposed interpretation?

(Sullivan, pp. 9-10)

[Sparks, 2019 NSCA 3, paras. 27-29]

[41 ] The Board has adopted the approach of statutory interpretation as outlined

in Rizzo & Rizzo Shoes, referred to in Sparks, supra, in the interpretation of the provisions 

of an MPS and an LUB, (See for example most recently, Re Monkman, 2019 NSUARB 

167; Re Legros, 2019 NSUARB 148).

[42] The Board must also have regard to the Interpretation Act, R.S.N.S. 1989,

c. 235, including ss. 9(1) and 9(5):

9(1) The law shall be considered as always speaking and, whenever any matter or thing 
is expressed in the present tense, it shall be applied to the circumstances as they arise, so 
that effect may be given to each enactment, and every part thereof, according to its spirit, 
true intent, and meaning.

9(5) Every enactment shall be deemed remedial and interpreted to insure the 
attainment of its objects by considering among other matters

(a) the occasion and necessity for the enactment;
(b) the circumstances existing at the time it was passed;
(c) the mischief to be remedied;
(d) the object to be attained;
(e) the former law, including other enactments upon the same or similar subjects;
(f) the consequences of a particular interpretation; and
(g) the history of legislation on the subject.

VIII ANALYSIS AND FINDINGS

[43] The Board's task in an appeal of the refusal to amend the LUB and re-zone

a property is to determine whether the Council's decision reasonably carries out the intent 

of the MPS. The Board's task is not to substitute its own decision for that of Council. In
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the words of the Court of Appeal in Archibald, the Board is not to “launch its own detailed 

planning analysis that disregards Council's view."

The intent of the MPS

[44] To determine the intent of the MPS, the Board must look to the specific 

policies which apply to the application. Previous decisions of the Court of Appeal and the 

Board make it clear that the Board must look at the policy provisions and interpret their 

meaning in a liberal, purposive manner. However, the Board is not to limit itself to specific 

policies. The Board must look at the MPS as a whole to determine its intent.

[45] Further, the Board may take into consideration the preamble to the MPS 

policies to provide context, although it must be guided by the policy itself, as stated by 

Oland, J.A., in Can-Euro Investments Ltd. v. Nova Scotia (Utility and Review Board), 2008 

NSCA 123:

[47] Moreover, the statement regarding access upon which Can-Euro relies is not found 
within Policy H-18 itself, but only in its preamble. A preamble to a policy may provide 
context for understanding the policy: however, it is the policy itself that guides council. In 
Kynock v. Bennett, 1994 CanLII 4008 (NSCA), [1994] N.S.J. No. 238 (Q.L.), 131 N.S.R.
(2d) 334 (C.A.), the respondent referred to the preamble to a policy in arguing that the 
Board failed to consider a factor. This Court stated:

[43] With respect, the council was required to have regard to those matters 
set out in Policy P-24 in determining whether or not to approve a quarry operation 
in a mixed use area. The preamble merely identified what problems have given 
rise to the need for controls but it is Policy P-24 which spells out the matters that 
Council is to consider....

See also King’s (County) v. Lutz, 2003 NSCA 26 at If 50.

[48] In my view, in determining whether Council’s approval of the Agreement 
reasonably carries out the intent of the MPS, the Board did not commit any error of law in 
its approach to the weight, if any, to be given to the preamble to Policy H-18.

[46] The Board has accepted this view of a preamble in Re Rovers, 2014

NSUARB 59 at paragraph 197.
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[47] The Board may also take into account, as an interpretive tool, the provisions 

of the LUB, which was enacted at the same time as the MPS. The policies regarding the 

Construction and Demolition Waste Management Strategy (i.e., Policies P-46A to P-46L 

inclusive, and the amendment to P-48) were adopted at the same time as amendments 

to Section 14.1, and Sections 22A, 22B, and 22C of the LUB.

[48] The goals of the waste management strategy adopted by Council in 2002 

are set out in the MPS preamble, reflecting the earlier Integrated Waste/Resource 

Management Strategy:

On January, 1998 Regional Council approved the following objectives in support of 
implementing an HRM-wide C&D Waste Management Strategy:

(i) maximize diversion from landfill through recycling of construction and demolition debris 
in keeping with the Halifax Regional Municipality Solid Waste Resources Strategy;

(ii) increase economic activity and value added processing through recovery of 
construction and demolition debris;

(iii) provide an opportunity to properly dispose of construction and demolition debris that 
cannot be recycled; and

(iv) minimize environmental, land use and nuisance impacts from the operation of 
construction and demolition debris transfer, processing and disposal operations.

The C&D Strategy is in keeping with the overall objectives of the IWMS. Its implementation 
requires that municipal planning documents recognize the unique land use requirements 
of the C&D industry and that a specific Licensing By-law is required to address operational 
issues. The intent is to provide a comprehensive regulatory framework that is applied fairly 
and consistently throughout HRM.

[Exhibit B-6, p. 34]

[49] The MPS strategies and policies regarding C&D materials set out the

scheme that was contemplated. The problem to be solved was the diversion of materials 

from landfill sites. The policies do that through provision for various types of diversion as 

described in Policies P-46F, P-46G, and P-46H. The LUB then sets out how this is to be 

accomplished, through Parts 22A, 22B and 22C. The policies require re-zoning if such 

land uses are to occur in the zone.
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[50] Policy P-48 states that there shall be no C&D material operations in a Rural 

Enterprise Zone. Such uses are specifically excluded in the permitted uses set out in 

Section 14.1 of the LUB. Thus, the only way in which the Appellant may operate a C&D 

materials processing facility on the property is if the property is re-zoned from Rural 

Enterprise to a CD-2 Zone.

[51] From the MPS and the LUB, the Board finds that HRM intends to strictly 

control where and how lands can be used as C&D operations. The Board further 

concludes that, through the MPS policies, HRM intends to balance its goals for 

management of C&D operations with ensuring they are carried out with minimal impact 

on adjacent lands, controlled through the LUB and other processes.

[52] What follows is the Board's factual analysis which Archibald says is the first 

step to determine "the nature of the proposal in the context of the MPS," or the "thorough 

fact-finding mission" as described in Midtown Tavern.

i) C&D Zoning Requirements

[53] The preamble to Policies P-46D and P-46E gives the context for the location 

of C&D facilities. The preamble indicates that the three forms of operations can only 

occur in certain areas:

Operational and compatibility considerations related to C&D facilities require they not be 
located within residential, community facility, or environmentally sensitive designated 
areas. To minimize compatibility concerns, the Land Use By-law will permit C&D facilities 
only in areas designated industrial or mixed use, where the density of residential 
development, types of uses permitted, and potential for land use conflicts is minimized.
Further, as the potential impact of C&D operations on adjacent lands depends, to a degree, 
on the type of C&D operation, the Land Use By-law provisions will recognize individual 
characteristics of the three forms of C&D operations. [Emphasis added]

[Exhibit B-6, p. 35]

[54] Policy P-46D provides in part “...the Land Use By-law shall clearly define 

each type of operation and implement measures to minimize the impact of C&D
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operations on surrounding land uses and watercourses [Emphasis added]. Policy P-46E 

provides “It shall be the intention of Council to prohibit C&D operations in areas 

designated residential, community facility, or environmentally sensitive.”

[55] Further, the preamble to Policies P-46F and 46G says that re-zoning for 

new C&D operations will result in minimizing their impact “on adjacent land uses.”

ii) Mixed Use

[56] Amendments to the LUB for new C&D operations for the CD-1, CD-2, and 

CD-3 Zones are, by MPS policies, only to be considered where the operations would be 

located “within the Industrial and Mixed Use Designations.” According to the Generalized 

Future Land Use Map for Planning Districts 8 & 9, filed as part of Exhibit B-6, where the 

Appellant’s property is located and the re-zoning is sought, is identified as MU or Mixed 

Use. So, this criterion is met.

[57] The Mixed Use Designation is discussed further in Policies P-47 and P-48 

which state:

P-47 It shall be the intention of Council to establish the Mixed Use Designation, as 
shown on the Generalized Future Land Use Map (Map 1). Lands within the 
Designation shall constitute the priority area for employment creating development 
but low density residential development and general community services and 
facilities shall be encouraged.

P-48 Within the Mixed Use Designation, it shall be the intention of Council to create a 
Rural Enterprise Zone which permits all residential uses except mobile home 
parks, all community uses, all industrial uses except salvage yards and any uses 
which produce waste that cannot be treated by an approved on-site sewage 
disposal system, all resource uses except the processing of fish waste, and all 
commercial uses except adult entertainment uses or large beverage rooms and 
lounges. In addition, a Rural Enterprise Zone shall not permit any construction and 
demolition material operations. (RC-Sep 10/02;E-Nov 9/02)

[Exhibit B-6, p. 43]

[58] Policy P-48, which sets out Council’s intention to create a RE Zone, was

amended at the same time as the C&D policies of the MPS to prohibit C&D materials
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operations in the Rural Enterprise Zone. The area for which the Appellant seeks re

zoning is in the RE Zone.

iii) Approach to Permitting C&D Operations

[59] The Appellant plans to operate a C&D processing facility on 14.7 acres, part 

of a 38-acre site. The application proposes an area for truck unloading, sorting, 

processing and storage for C&D materials and a scale house. The proposal is to re-zone 

the portion of the property from RE to CD-2 (C&D Materials Processing Facility) to enable 

the development.

[60] In the preamble to the MPS, the key object of the HRM Integrated

Waste/Resource Management Strategy (IWMS) is to minimize the amount of material

going to municipal landfills and the intent of which is to:

...provide a comprehensive regulatory framework that is applied fairly and consistently 
throughout HRM. [Emphasis added]

[Exhibit B-6, p. 34]

[61] Operational aspects of the C&D industry were classified into three types of 

operations which must be accommodated through land use regulations, namely, C&D 

transfer stations; C&D processing operations; and, C&D disposal operations.

[62] In her report, Jenifer Tsang, MCIP, of Sunrose Land Use Consulting, the 

Appellant’s expert, submitted that to properly evaluate the application required an 

understanding of the context of C&D operations in the MPS and LUB.

[63] By way of background, when the new C&D planning policies were 

established in 2002, the processing facility and transfer stations at Goodwood and Ross 

Road existed and were re-zoned “as is” and permitted to continue operation. They do not 

meet the current LUB requirements and are not required to comply with the MPS Policies.
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[64] The only proposals which were subject to the new policies and approval 

process for a C&D operation were for a C&D disposal processing facility (CD-3) near the 

community of Antrim and a modest expansion of the existing facility in Goodwood. There 

have been no other proposals to come forward for a C&D operation since the 2002 

policies, except for the present application.

[65] Included in the Appellant’s documents was a 2002 Staff report concerning 

a C&D waste disposal facility near Antrim. In her evidence, Ms. Tsang referred to the 

2002 Staff report which “outlines the many layers of regulation that a C&D operation must 

comply with” which, she said, applies to the present application.

[66] Further in her report, she said that, unlike the current application, which is 

located in the Mixed Use designation of Planning Districts 8 & 9, Lake Echo/Porters Lake 

MPS, Ross Road and Goodwood were located in planning areas which have no 

designation and require MPS amendments to enable a re-zoning for their expansion, 

which, she submitted is a “higher and more stringent level of planning amendment” 

requiring more scrutiny than the present application.

[67] Ms. Tsang addressed this issue in cross-examination where she said:

Q. And if we look at policy P-46D.

A. Yes.

Q. Okay, and that policy speaks about consistent approach to permitting C and D 
operations through HRM.

A. That's what it says.

Q. Okay. A consistent approach to permitting C and D operations throughout HRM. And 
then later on the heading for transfer stations and processing facilities it speaks about a 
concern about the past. Correct?

A. Yes.

Q. And the concern was that there was that past inconsistencies created an uneven 
playing field and that, that unfairness has now been addressed through the consistent 
approach to permitting, I would submit. Would you agree?
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A. Yes.

Q. Okay. Okay. In your report, Ms. Tsang, I believe what you're saying is that the Board 
must scrutinise the process associated with each C and D re-zoning application to compare 
timelines and a level of analysis and the extent of public engagement with respect to each 
application.

A. I'm saying that as part of the story in this case, yes.

Q. And you're aware that this re-zoning application is the very first of its kind in HRM?

A. Yes.

Q. So even if the Board were to accept your position, there are no other re-zoning 
applications for C and D facilities to compare this one with, is there?

A. No, I disagree.

Q. Okay. The question is with respect to re-zoning applications, a new re-zoning 
application, there are no others to compare this one with.

A. The MPS does not distinguish between a new re-zoning, meaning a new facility, versus 
a ... a new re-zoning for an existing facility. They were both re-zoning applications. They 
both have the same policy criteria, and so they aren't...

Q. Okay. Ms. Tsang, I'm not...

A. ... comparable.
[Transcript, pp. 323-324]

[68] Both Goodwood and Ross Road were approved for an MPS amendment 

and re-zoning to allow expansion.

[69] It was Ms. Tsang’s opinion, as an experienced land use planner, that the 

subject re-zoning application was analysed “more stringently and quite differently” than 

either the Goodwood or Ross Road applications, where the MPS amendments should 

have been subject to a higher level of scrutiny.

[70] HRM counsel disagreed with Ms. Tsang’s approach saying “it would be 

impossible to apply the cookie cutter approach in processing timelines and level of 

analysis,” which Ms. Tsang appeared to be suggesting.

[71] When the Municipality is considering an amendment to the LUB, the MPS 

directs Council to have regard to a number of factors, including operational and
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compatibility considerations. The facility should not be located within “residential, 

community, facility, or environmentally-sensitive designated area.” The LUB will permit a 

C&D facility only in an area designated Industrial or Mixed Use, where the density of 

residential development, types and uses permitted, and potential for land use conflicts is 

minimized.

[72] The Staff report prepared for the Harbour East-Marine Drive Community 

Council included a policy analysis addressing these factors and each factor is considered 

in this part of the Board’s decision.

[73] Policy P-46D provides:

P-46-D It shall be the intention of Council to provide a consistent approach to permitting 
C&D operations throughout HRM. Further, the Land Use By-law shall clearly define each 
type of operation and implement measures to minimize the impact of C&D operations on 
surrounding land uses and watercourses.

[Exhibit B-6, p. 35]

[74] The preamble to the MPS recognizes the need for consistency with the 

regulatory framework and to minimize the impact of C&D operations on surrounding land 

uses and watercourses.

[75] In her redirect examination, Ms. Tsang addressed the consistency 

approach:

Q. Okay, and then just back to the policy P46-D. It says, "It shall be the intention of council"
... and this is a consistency issue that Ms. MacLaurin put to you. "It shall be the intention 
of council to provide a consistent approach to permitting C and D operations throughout 
HRM," and from your perspective, is the consideration for these expanded areas, and the 
approach there, a factor to take into account in determining consistency?

A. Yes.

Q. And why is that?

A. Because re-zoning ... the analysis of a re-zoning pol- ... the effective policies for
rezonina have to be ... have a consistent analysis between applications. That's how you
provide consistency. Now there will be differences based on specific site conditions, but
this policy is saving that new operations or for... which applies to expanded operations as
well. Any new lands that's going to be re-zoned has to be consistently treated through a
re-zoning process and the re-zoning process of the policy.
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So it has to apply consistently. If... if HRM are saving... or any municipality savs a hundred
metres is enough or 60 metres is enough or why or why not, to go contrary to that on
another application ... you would have to justify that. Because you're going contrary to what
... what you ... what the municipality would have already said on a similar re-zoning.

Q. Okay, and from the Applicant's perspective, in looking at the policy requirement 
consistency from a planner's perspective, is that a consideration, the applicant's ...

A. Yes.

Q. ... perspective? And why?

A. Because a ... a layperson or an applicant should be able to review the policies. When
an application goes to the municipality and a planner savs, Here’s what ... here is the
applicable criteria, here's what vour proposal needs to meet, there has to be a ... there
needs to be a general understanding. Okay, if I can meet these issues, these items ... that
that's necessary to ... to receive a re-zoning.

And so you would certainly look at other similar cases to get an idea of what council's
considerations would be. [Emphasis added]

[Transcript, pp. 379-380]

[76] In her report, Ms. Tsang asked the Board to bear in mind the MPS objective 

which provides “equal weight” and emphasis between the desire to promote and provide 

for a C&D operation and the desire to minimize impacts. As well, she stated the LUB has 

setback requirements in the C&D zones and has additional requirements in the site plan 

approval process (see paras 206-212 below) and By-law L-200 (see paras 213-214 

below) which addresses operational procedures, to lessen the impact on the area.

[77] It was Ms. Tsang’s opinion that Policy P-46D was not reasonably carried

out by Council’s decision to refuse the application, for the following reasons:

Policy P-46D requires a consistent approach for C&D applications, which did not occur in 
this case. A comparison between the subject application process to the Goodwood and 
Ross Road application processes confirms there has been a significant difference between 
them and the subject re-zoning. In fact, both the Goodwood and Ross Road processes 
should have been more stringent than the subject application because an additional layer 
of examination was required due to the MPS amendment. However, both had a much 
quicker process and less stringent analysis than the subject application, as can be seen 
from their respective planning applications and Staff Reports.

[Exhibit B-11, p. 5]

[78] Ms. Langille had a different interpretation of the policy intent from that of

Ms. Tsang, writing:
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... It is my professional planning opinion that the intent of the policy is not to ensure 
individual rezoning applications receive a consistent approach but rather to ensure that all 
new C&D operations in HRM are defined consistently and establish the three specific land 
use definitions and zones. A consistent approach has been established in that all new 
C&D operations are considered through the rezoning process. The consistent approach 
relates to the equal policy test (criteria) among plan areas and not processing times or 
public engagement approaches to respond to public interest. Further, the two applications 
which are referenced (Goodwood and Ross Road) were requests to consider expansions 
to existing operations to improve diversion opportunities, address safety concerns and 
improve operational efficiencies and not the consideration of a new C&D operation.

[79] In her report, Ms. Langille wrote:
[Exhibit B-15, p. 27]

Not having clear definitions for C&D operations resulted in an inconsistent approach for 
this land use across HRM and inadequate policies to address impact of such facilities on 
surrounding communities. To ensure consistency within the industry, all new C&D 
operations will only be considered by rezoning. This planning approach is to minimize the 
impact on surrounding residential developments and ensure consultation informs the 
process for considering new operations. The intent of this preamble is then carried out 
with policies P-46F and P-46G.

[Exhibit B-15, p. 18]

[80] Ms. Langille then introduced new terms - “qualitative” and “quantitative”

measures - to her analysis, which were not even mentioned, much less discussed, in the

Staff report prepared for Community Council’s consideration. It was her professional 

opinion that:

[58] ... the criteria listed in P-46F fa thought Isicl to kl are the qualitative measures 
established in policy that are used to determine if a property is a suitable location for a new
C&D operation. The qualitative criteria require the professional opinion of planning staff as
to whether or not the proposed location of the new C&D operation is reasonably consistent
with the qualitative criteria described in Policy P-46F (a) through to (k). The quantitative
measures are the requirements within the zone itself and are applied once it has been
determined a property is a suitable location for a C&D operation. The quantitative measures
are the requirements listed within the zone such as lot area, setbacks, lot coverage, and
building placement.

If a property meets all the proposed zone requirements (quantitative measures) this does
not mean the property is necessarily a suitable location for the proposed use. It is the
rezonino process and the MPS policies (qualitative measures) which determine if a
property is suitable. As an example, a property may meet the zone requirements for High 
Density Multiple Unit Dwellings in that the land has adequate size, road frontage, and room 
for building setbacks. This however, does not mean the property is therefore automatically 
deemed to be a suitable location for a High-Density Multiple Unit Dwelling. It is my 
professional opinion that a rezoning process is about the qualitative measures which 
determine if the proposed rezoning is in a suitable location. If that was not the case, then 
C&D operations would continue [sic] be permitted as-of-right in established zones through 
the permitting process and not require a discretionary consideration by Council
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[59] Attachment B of the Staff Report (Exhibit B-4 page 114-118) is the staff analysis of 
the applicable policies and staff opinion (of which I concur) that the proposed rezoning to 
CD-2 on the property identified as PID 40740276, Highway #7, Porter’s Lake does not 
reasonably carry out the intent of the MPS. There are some policy criteria that the 
proposed rezoning does meet, however, there are several policy criteria which are not 
being met. Therefore, the proposed rezoning to CD-2 at this location does not reasonably 
carry out the intent of the MPS. As discussed above, the consideration of a rezoninq 
measures the qualitative impacts of a land use change on a subject property, not the
quantitative measures. The test is not whether or not the subject site meets the 
requirements in the CD-2 Zone but whether the rezoning of the subject site reasonably 
carry out the intent of policy.

[Exhibit B-15, pp. 18-19]

[81] In Ms. Tsang’s Opinion Response to Ms. Langille’s report, she questioned

the use of the terms “qualitative” and “quantitative” as a planning approach, and wrote:

There is always an overall implementation policy in MPS documents that is intended to 
explain the criteria that a development proposal must meet or address as part of a re zoning 
or development agreement application. Staff Reports are typically written with the review 
of a proposal against each MPS policy criteria. This was done in the table of the HRM Staff
Report for the subject re-zoning. The criteria deemed "not satisfied" or "partially satisfied"
by HRM staff have been addressed in Kiann Management's expert evidence for this
appeal.

However, this new HRM planning opinion report introduces "qualitative" then "quantitative" 
as a method of applying a more general review in addition to the previously applied and 
normal policy-specific review of the proposal. This new method proposes that staff can 
make a generalized determination of the merits of a re-zoning proposal without the need
for supporting policy or professional analysis. Examples of this approach are demonstrated 
with HRM's position that the site must have features such as existing vegetation, that the 
measured distances from undeveloped residential lands and highway exits are inadequate, 
and that the proposal's operational targets and procedures are incorrect.

[Exhibit B-19, p. 3]

[82] Ms. Tsang concluded her report by saying that this is an “incorrect 

application and administration of the MPS policies.”

[83] Appellant’s counsel submitted that if Ms. Langille’s proposed method is 

accepted “it could be used as a justification to minimize MPS and LUB factors that are 

inconsistent with the desired outcome, which would make it impossible for applicants to 

know the test they have to meet.” Counsel added that consistency requires the same 

factors be considered and weighed together, not that any one factor can be artificially 

isolated by staff.
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[84] The Appellant submits that the intent of the collective MPS and LUB and 

By-law L-200 scheme is to have a comprehensive, consistent regime to identify 

appropriate locations for, and regulate, the operation of C&D facilities.

[85] In addition to striving for a consistent approach by Council, in permitting 

C&D operations throughout HRM, P-46D provides that Council has to ensure that 

measures are taken to minimize the impact of C&D operations on surrounding land uses 

and watercourses. In the Staff report, Ms. Langille looked at the site conditions, buffering 

and land use compatibility (see paras 151-157 below) and found that there was 

insufficient existing vegetation (because of the fire), and an absence of a natural buffer to 

address these concerns, recommending that the zoning application should be refused.

[86] In her report, Ms. Tsang reasoned:

Policy P-46D also confirms that minimizing the impact of C&D operations on surrounding 
land uses and watercourses will be clearly defined in the zones of the LUB. From a 
planning perspective, minimizing impacts of a land use is done by establishing setbacks or 
buffering requirements in the corresponding zones. This is another way of establishing a 
consistent approach to re-zoning applications. This means that a re-zoning application 
would need to demonstrate that it can meet the applicable zone requirements in order to 
be reasonably consistent with the intent of this policy. If a re-zoning application did not 
demonstrate that it could meet the zone requirements (i.e. setbacks and buffering), then 
the re-zoning application should be refused. ...

[Exhibit B-11, p. 5]

[87] Ms. Tsang wrote that, despite meeting or exceeding the CD-2 zone 

requirements, the Staff report takes the position that the proposed setbacks and buffering 

are insufficient and the proposal should be refused as the re-zoning does not carry out 

the intent of the MPS. In her opinion, Policy P-46D was not reasonably carried out by 

Council’s decision to refuse the application.

[88] As in most planning matters that have come before the Board, there is an 

overall implementation policy in the MPS documents that is intended to explain the 

criteria. In this matter, the Staff report was presented to Council in the format seen in
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Attachment B, without the “qualitative/quantitative” analysis relied upon by Ms. Langille in 

her subsequent Opinion report.

[89] The Board is not persuaded that the MPS requires the “qualitative” and 

“quantitative” approach. The use of this approach for reviewing a re-zoning application 

is an incorrect application and administration of the MPS policies. This analysis was not 

even placed before Council for their consideration, and where they refused the re-zoning 

application.

[90] In Ms. Tsang’s professional opinion, with which the Board agrees, applying 

this type of method “removes the relevance of the MPS Policy criteria as a determining 

factor for re-zoning and not following the wording of the MPS Policy and not using 

supporting professional data to reach conclusions, there would be no consistency or 

reliability to the planning process.”

[91] The Board is persuaded by the Appellant’s arguments and finds that Policy 

P46-D was not reasonably carried out by Council’s decision to refuse the application.

iv) Prohibition in Certain Areas

[92] Policy P-46E prohibits C&D facilities establishing in areas designated 

“residential, community facility, or environmentally sensitive.” In the Staff report, Ms. 

Langille noted that the proposed property is in proximity to two rural growth centres: Lake 

Echo and Porters Lake. She further noted that most properties within these centres and 

the proposed site are zoned RE, which permits a wide area of uses. A C&D processing
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facility close to these residential growth centres is, in the planner’s opinion, viewed as 

problematic.

[93] In her report, Ms. Tsang stated that Policy P-46E makes it clear that new 

C&D operations are to be considered in designations, where there is not much community 

development.

[94] Ms. Tsang noted that new residential growth is quite restricted in the Rural

Commuter designation. The subject property, which is within the Rural Commuter

designation, is further designated in the MPS as “Mixed Use”, which allows the

consideration of a re-zoning for C&D. She wrote:

...The property is zoned Rural Enterprise (RE) which is a very permissive zone that allows 
an almost unlimited range of commercial and industrial uses (including intensive 
agricultural uses, sawmills, extractive facilities, fish processing plants, etc. as discussed 
later in this report). If the objective of the Regional plan were to disallow the consideration 
of C&D operations in the Rural Commuter designation between growth centers, it would 
have to specify that and remove the C&D MPS policies that enable such re-zonings. The 
Regional Plan does not do that.

[Exhibit B-11, p. 6]

[95] She added:

The Regional Plan identifies Growth Centers on "Map 1 Settlement and Transportation” 
and land use designations shown on "Map 2 Generalized Future Land Use". When you 
compare these maps to the 18 MPS Generalized Future Land Use Maps that show the 
designations where C&D re-zonings can be considered, the re-zoning designations are 
often located in areas between growth centers. In order to get to these designated areas, 
traffic will have to travel through residential areas.

[Exhibit B-11, p. 6]

[96] It was Ms. Tsang’s opinion that these designations, often between growth 

centers, are “exactly where C&D operations are to be considered.”

[97] In her evidence, Ms. Langille disagreed with Ms. Tsang, suggesting that the 

intent of the policy is to identify where new C&D operations are not permitted and not 

necessarily to “make it clear that new C&D operations are intended to be considered in 

designations where there is not much community development” as suggested by Ms. 

Tsang.
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[98] Ms. Langille elaborated further:

[69] ...The subject site is located within the Mixed Use designation at the Community Plan 
level and therefore can be considered for rezoning to the CD-2 zone. However, the subject 
site is located in an area where the Regional Plan is directing rural residential growth and 
therefore the subject site is not a suitable location within the Mixed Use designation. There 
could be other sites within a Mixed Use designation and within Rural Commuter 
Designation of the Regional Plan which might be an appropriate location but, in this 
instance, the rezoning to CD-2 on this subject site does not reasonably carry out the intent 
of the MPS policies. Policy G-7 of the Regional Plan states “When evaluating amendment 
to Land Use By-laws or development agreement applications, in the event of conflict 
between the policies of this Plan and a Secondary Planning Strategy, the more stringent 
shall prevail.” Therefore, in my opinion policies and directions of the Regional Plan apply 
as well.

[Exhibit B-15, p. 27]

[99] In the Policy Evaluation Table attached to the Staff report Council was 

directed to Policy P-89(B) (see also paras 188-199 below). Ms. Langille determined that 

the proposal did not satisfy the policy criteria and was not compatible with adjacent land 

uses because:

...The proposed location is between two Rural Growth Centres (Lake Echo and Porters 
Lake) that support increased residential development. A C&D processing facility in 
proximity to residential uses is not suitable in terms of land use compatibility. Furthermore, 
access to the site along a long stretch of Highway 7 between these two growth centres is 
not appropriate as truck traffic is expected to travel through these residential areas to 
access the site. ...

[Exhibit B-4, p. 117-118]

[100] On the whole, the Board is not persuaded by HRM’s submissions that a

C&D processing facility in proximity to residential uses is unsuitable in terms of land use 

compatibility. Ms. Tsang’s professional opinion was that this does not reasonably carry 

out the policy, adding that “these designations, often between growth centres, are exactly 

where C&D operations are to be considered.” The Board is persuaded by Ms. Tsang’s 

reasoning. To the extent that Council’s decision relied on this policy criteria to refuse the 

amendment to the LUB, Council’s decision did not reasonably comply with the MPS.
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v) Considerations Under P-46G

[101] Policies P-46F to P46-H establish the zone requirements for three types of 

new C&D operations, while Policies P-46J and P-46K address existing C&D operations, 

and possible expansions of them. The Appellant wants to establish a new processing 

facility which falls into the CD-2 Zone.

[102] Policy P-46G sets out the requirements for the CD-2 Zone as follows:

P-46G A CD-2 (C&D Recycling Operations) Zone shall be established in the land use by
law. The zone shall permit C&D recycling operations and CD-1 zone uses, excluding 
disposal, and shall establish controls on setbacks from adjacent uses, provide buffering 
and screening, landscaping measures, regulate access and outdoor storage in order to 
minimize impact on adjacent uses. Amendments to the schedules of the land use by-law 
to permit new CD-2 Zone uses shall only be considered where such operations are within 
the Industrial and Mixed Use Designations, and pursuant to criteria of Policy P-46F.

[Exhibit B-6, p. 36]

[103] The criteria of Policy P-46F which addresses the CD-1 (C&D Transfer 

Stations) Zone are listed as:

(a) safe access to and from the site of the proposed operation shall be obtained from 
the abutting street or highway and the development shall not cause traffic 
circulation problems or traffic hazards due to the nature or level of traffic created;

(b) no operation shall have direct access to a local road, as determined by the 
Municipality's Traffic and Transportation Services Division and any access road for 
such operations shall not be provided through lands zoned for residential or 
community use;

(c) sites shall allow for the reasonable separation of the proposed operation from 
surrounding residential development;

(d) consideration shall be given to the extent and location of open storage with respect 
to abutting properties;

(e) scale and appearance of the proposed operation will not detract from or adversely 
affect surrounding developments;

(f) the proposed site layout, including but not limited to landscaping, buildings or 
structures, access and egress, parking areas, signage, and outdoor storage or 
display areas, shall be appropriate having regard to the other provisions of this 
Policy;

(g) adequate buffering and screening measures, including the use of berms, opaque 
fencing, and vegetation, shall be provided as a means to reduce any visual and/or 
noise intrusion to surrounding residential development;
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(h) applicant shall provide a report that addresses the effectiveness of environmental 
measures used to protect the natural environment (ie watercourse, groundwater, 
etc.);

(i) no portion of the operation shall be located within a floodplain (1:100 year event);

(j) consideration shall be given to the adequacy of onsite or central services; and

(k) provisions of Policy P-89.

[Exhibit B-6, p. 36]

[104] The Board now turns to discuss the criteria which were addressed in the

evidence.

a) Traffic and Road Suitability

[105] An increase in traffic, based on this proposal, was expressed as a concern

throughout this process by local residents and HRM planning staff. Concerns were raised

about the volume of trucks, speed of traffic, and issues with unsecured debris flying off 

the trucks. There was also concern expressed by residents in the evening public session

about danger to pedestrians, school children waiting for the bus, runners and cyclists, 

due to the lack of sidewalks, inadequacy of shoulders on the highway, and the number of 

turns on the road which could reduce visibility.

[106] Policy P-46F(a) and (b) state;

(a) safe access to and from the site of the proposed operation shall be obtained from 
the abutting street or highway and the development shall not cause traffic 
circulation problems or traffic hazards due to the nature or level of traffic created;

(b) no operation shall have direct access to a local road, as determined by the 
Municipality’s Traffic and Transportation Services Division and any access road for 
such operations shall not be provided through lands zoned for residential or 
community use;

[Exhibit B-4, p. 43]

[107] Kiann submitted two traffic reports in this matter. The first, a Traffic Impact 

Statement, was prepared by JRL Consulting Inc. as part of Kiann’s original proposal for

the CD-2 facility. This study estimated that the site would add an average of 16 vehicles
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per day to traffic in the area. This report was accepted by the Department of 

Transportation and Infrastructure Renewal, and no concerns were expressed.

[108] In the Staff report to Harbour East-Marine Drive Community Council on April 

4,2019, staff stated “Based on observations of vehicle types and trips at existing licenced 

facilities, a proposed operation of 20,000 tonnes annually would result in 50 vehicle trips 

per day.” No information was provided about the origin of this estimate, and no evidence 

was provided to support this number. Based on this estimate and the expected route that 

traffic would travel through either Lake Echo or Porters Lake, HRM staff advised that this 

proposed increase in traffic through residential neighbourhoods was undesirable and, 

therefore, did not carry out the intent of the MPS as it posed a land use conflict in those 

communities.

[109] To address this issue, Kiann provided an expert report prepared in advance 

of the hearing by Gregory O’Brien, P.Eng., of WSP in consideration of this proposal. 

There was no objection to his qualification as an expert, able to give opinion evidence on 

traffic engineering and transportation planning, including site-based traffic and 

transportation study, review and analysis, and including the interpretation of HRM’s 

municipal planning documents.

[110] Mr. O’Brien was not required to be present for either adoption of his report 

or cross-examination; HRM admitted his report as amended, with the appendices, as 

submitted. Ms. MacLaurin declined to cross-examine Mr. O’Brien. The Board finds this 

to be significant, considering the high degree of opposition to this proposal from the local 

residents and the many concerns about traffic expressed in letters of comment, at the 

open houses, and during the evening session.
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[111] Mr. O’Brien concluded that based on his analysis, the existing Trunk 7 

roadway can accommodate existing and projected traffic and additional trips generated 

by the proposed C&D facility. Mr. O’Brien used HRM estimates of vehicle traffic in his 

analysis even though the estimates were more than three times the estimates by Mr. 

Bellefontaine.

[112] Mr. O’Brien’s report stated that the roadway is paved and in good condition 

and has 3.5-meter-wide travel lanes, 1.0 meter paved shoulders and approximately 1.0 

meter gravel shoulders. Average daily traffic volumes are low to moderate and low traffic 

growth is expected in the coming years.

[113] During the time of his study, pedestrian and bicycle volumes were found to 

be low at the bridge in Lake Echo, and none on Trunk 7 at the site driveway.

[114] Many of the speakers at the evening session expressed concerns about the 

increased level of traffic related to the proposed C&D site. None of them were qualified 

as experts able to provide opinion evidence about this subject.

[115] HRM did not cross-examine Mr. O’Brien. It neither prepared a traffic report 

or called an expert to contradict the evidence of Mr. O’Brien.

[116] In its submissions, the Respondent cited a petition expressing concerns 

with vehicular traffic; unauthenticated photography purporting to show traffic volumes; 

members of the community who expressed considerable concern; and, at best, 

speculation by Ms. Langille, who was not qualified to give expert opinion evidence on 

traffic engineering and transportation planning, that the proposed C&D facility will result 

in an increase in truck traffic through the area. The Board assigns little weight to Ms. 

Langille’s evidence and prefers the evidence of Mr. O’Brien, whose professional opinion 

was not challenged by an opposing expert.
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[117] The reasoning of Council is not supported by the MPS and the evidence. 

The Board finds Council’s decision is not reasonably consistent with the MPS in this 

respect.

[118] The Board finds, based on Mr. O’Brien’s uncontradicted expert’s report, that

the conditions of Section P-46F(a) that safe access can be obtained from the existing

Trunk 7 and that the development will not cause traffic circulation problems or traffic

hazards due to the nature or level of traffic created.

b) Separation from Surrounding Residential 
Development

[119] Policy P-46F(c) states “new C&D operations will only be considered where 

such operations are pursuant to the following criteria: “...sites shall allow for the 

reasonable separation of the proposed operation from surrounding residential 

development.”

[120] In the Staff report, Ms. Langille said the Policy requires reasonable 

separation between the C&D facility and surrounding residential development. The report 

stated:

... While the properties immediately abutting the subject property are vacant, the nearest 
residential buildings are 610 metres and 640 metres east of the site. Nature’s Ridge, a 
219-lot subdivision approved by Community Council [in] 2014, is approximately 884 metres 
from the proposed site. In consideration of the natural conditions of the site as described 
above, as well as the limited available methods of mitigating noise and other impacts from 
the site, staff advised that the proposed location is too close to existing and approved 
residential development.

[Exhibit B-4, p. 107]

[121] In her expert report and in evaluating the policy criteria, Ms. Langille stated

that the re-zoning of the subject site to CD-2 Zone does not reasonably carry out the

intent of the policy. She wrote extensively:

There is residential development along Highway #7 on either side of the subject property.
I do recognize there is no residential development immediately adjacent the subject site or 
property. However, the measured distance (quantitative measure) to the nearest
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residential property or building is not the only considering factor when determining if the 
site is a reasonable separation from surrounding residential development. The 
accumulative impact of the location of the subject site within the community and the existing 
site conditions are important factors to consider when determining if a site for a new C&D 
operation is a reasonable separation distance.

As described earlier in this report, the 2008 forest fire has left the surrounding area and 
subject site with minimal vegetation. Minimal regrowth has occurred, and Appendix C and 
D illustrate the extent of this. In this situation, minimal vegetation in the area is a factor in 
determining what is a reasonable separation distance from the C&D operation and 
surrounding residential development. Distances to the nearest properties closest to site 
were submitted by the applicant during the rezoning process (Exhibit B-4 pages 37-38). 
However, I have a difference of opinion and I feel there is residential development which 
is closer than what was described by the applicant. Measured from the centre of the 
proposed CD-2 operation, the closest residential dwellings are:

>■ 610m on Carson Way east of the subject site;
>- 640m on Parker Lane east of the subject; and 
>■ 910m to the west of the subject site along Highway #7.

However, if you were to measure from the edge of the proposed CD-2 operation these 
distances would be closer.

An important consideration is the 219-lot residential subdivision (Natures Ridge) to the 
north which was approved by HEMDCC. This residential subdivision was approved in 
accordance with Regional Plan policies which directs residential growth to Rural Growth 
Centre such as Lake Echo. Over the past several years this subdivision has been under 
construction at the east end of the development. Natures Ridge is located approximately 
880m north of the subject property. However, Natures Ridge is at a higher elevation then 
the subject site and with the limited vegetation on and surrounding the subject property 
there is very limited natural buffer between the subject property and this residential 
subdivision. Specifically, Phase 3 and Crowberry Court. Appendix I contains aerial photos 
to illustrate this.

C&D operations are permitted stockpiles of material to a maximum of 6m (20ft) in height 
and 75m (246ft) base diameter in accordance with By-Law L-200 (Exhibit B-9). Without a 
natural buffer between the subject site and the residential subdivision Natures Ridge there 
are concerns regarding compatibility, noise and dust impact, and visual impact. It is my 
opinion this suggests the subject site is not a reasonable separation distance from the 
surrounding residential development and therefore a C&D operation, at this location, does 
not reasonably carry out the intent of this policy. The policy intent is to select a site for a 
new C&D operation that ensures the scale and appearance of the proposed operation will 
not detract from or adversely affect the surrounding development. Minimal tree growth in 
the area and on the subject property makes the subject site not suitable for a C&D 
Demolition operation as it will detract from and adversely affect the surrounding 
development.

It is my professional opinion that “surrounding residential development” means approved 
residential development, either on the ground or on paper. If the intent was to only consider 
existing residential development, then the policy would have included the word “existing”.

[Exhibit B-15, p.23]

[122] The Appellant engaged Lawrence White, P.Eng., Professional Quality

Surveyor, along with his colleague, Julie White, of Sherwood Enterprises Limited, to

Document: 274278



-36-

conduct an analysis involving, among other things, an environmental report and concept 

site plans, based on his review of the MPS and LUB, and his experience in the C&D 

industry, as well as with many other industrial and mixed use applications. He was 

qualified as an expert able to give opinion evidence on identification of environmental 

features, potential environmental impacts on land use, and environmental protection 

measures and their capacity to mitigate the potential environmental impacts. In his 

evidence, he testified that he attended the site, on his own with a colleague and with Mr. 

Bellefontaine, on eight occasions.

[123] In his September 2019 report, Mr. White addressed concerns raised by 

HRM planners in their Staff report regarding setbacks from residential development and 

the adequacy of buffering as being unfounded “as all setbacks and buffering distances 

meet and/or exceed the minimum requirement.” The concept site plan shows the 

processing area setback from any residential dwelling or any institutional use is greater 

than 1,900 feet (579 metres), which Mr. White says is more than “6.4 times the minimum 

setback of 295.3 feet (90 metres).”

[124] In his report he wrote:

The data in this Table 1 shows that the proposed area to be rezoned CD-2, and the
proposed site plan significantly exceeds many of the minimum site plan approval criteria
under the LUB. as well as. the minimum watercourse setback requirements. These
distances demonstrate a substantial separation from surrounding residential
developments. The increased setbacks provide for additional buffering, and space to allow
berms, fences, and planted vegetation to supplement the minimal and young natural
vegetation. This provides adequate distances and buffering from visual and noise impacts
on surrounding uses. (Emphasis added]

[Exhibit B-12, pp. 8-9]
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[125] It was Mr. White’s expert opinion that:

... It is the first plan that meets or exceeds all requirements of the LUB for any existing or 
approved C&D facility. [Emphasis added]

[Exhibit B-12, p.10]

[126] In her report, Ms. Tsang stated that the subject application carries out the 

intent of the Policy because the site is located in the centre area of a large property and 

the nearest residential development is nearly one kilometre away.

[127] In support of her position she cited Mr. White’s expert report which provided 

a table and plan (see para 149) illustrating the proposed separation distances measured 

from the actual proposed processing area and re-zoning boundaries.

[128] In Ms. Tsang’s view there is no MPS policy that specifies what is “a 

reasonable separation” suggesting that a planner would reference the LUB and other 

related documents, i.e., L-200, to determine what constitutes a reasonable separation. 

This CD-2 Zone sets out requirements for separation from property lines and the nearest 

residential dwelling for institutional uses.

[129] Ms. Tsang commented further on the Staff report where she said:

The Staff Report speaks to a recently approved subdivision that is 884 metres from the 
proposal. It says, "... staff advise that the proposed location is too close to existing and 
approved residential development." The words "approved residential development" means 
the subdivision would include vacant residential lots. That is not what is meant by the words 
"surrounding residential development" referred to in MPS Policy or "nearest residential 
dwelling" as specified in the zone. Planning documents have different terms for these 
different conditions. If the setback were to refer to approved vacant residential lots, the 
language in the MPS/LUB would specify a setback from "residential zones" or "residentially 
zoned lands". The use of the words "surrounding residential development" or "existing 
residential uses" refers to actual homes and buildings. In this context, the MPS policy refers
to residential development and the LUB refers to a residential use or building. Therefore.
separation from a "approved residential development" is not an MPS or LUB reouirement.
[Emphasis added]

[Exhibit B-11, p.13]

[130] She concluded her comments by saying:

Regardless, whether the actual separation distances are 610 meters or almost one 
kilometer, they far exceed the distances specified in the LUB and L-200 which range from
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10 metres to 90 metres. It does not reasonably carry out the intent of this policy to sav that
a distance that is ten times the zone requirement is insufficient. TEmphasis added]

[Exhibit B-11, p.13]

[131] Ms. Langille confirmed during the hearing, that the setbacks are distances 

to the east, to existing residences on Parker Lane and Carson Way. The evidence of Mr. 

White was that Kiann had the distance surveyed to the middle of Big Bear Loop, the 

closest portion of the Nature’s Ridge development and obtained a measurement of 

approximately 1768 metres.

[132] In his submissions, the Appellant’s Counsel said:

...The residence on Carson Way did not exist when Kiann had its surveyor conduct the 
measurements. Regardless of which measurements are considered, however, all are, as 
admitted by Ms. Langille, multiple times the 90 m minimum setback from residential 
development, as set out in the LUB.

Ms. Langille admitted on cross-examination that Council was not told that the minimum 
setback from a residential building under the LUB is 90 m. Therefore, Council was left with 
the incorrect impression that there is no guidance in the MPS as to what is considered an 
adequate setback from residential development. Council was also not informed that the 
referenced distance to Nature Ridge of 884 m relates to a portion that has not yet been 
built, and that the distance to existing Nature Ridge development is approximately twice 
that distance. Council’s decision was therefore flawed because it did not have the 
necessary information before it to fully consider the issue.

[Appellant’s Final Submissions, p. 27]

[133] While Ms. Langille’s professional opinion is that “surrounding residential 

development” means approved residential development, either on the ground or on 

paper, the Board is persuaded by, and prefers, Ms. Tsang’s professional opinion and her 

interpretation that “surrounding residential development" or "existing residential uses" 

refers to actual homes and buildings and that separation from an "approved residential 

development" is not an MPS or LUB requirement.

[134] The Board finds that Council’s decision was not reasonably consistent with 

the MPS to require a setback that is more than multiple times the minimum setbacks set 

out in the LUB. Clearly, the information provided for Council’s consideration was not
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complete. There was no mention that the minimum setback under the LUB was 90 meters 

and Council was not informed that Nature’s Ridge is largely undeveloped, including the 

portion that might be 884 metres from the site. As well, Council was not informed that the 

residence on Carson Way, measured by HRM at 610 metres from the site, did not exist 

at the time of Kiann’s application.

c) Open Storage

[135] Section P-46F(d) states:

(d) consideration shall be given to the extent and location of open storage with respect 
to abutting properties;

[Exhibit B-4, p. 43]

The Staff report indicated this criterion was satisfied, noting abutting properties are 

“currently vacant, undeveloped and designated MU.”

d) Scale and Appearance

[136] With respect to site suitability, Policy P-46F(e) states:

.. .scale and appearance of the proposed operation will not detract from or adversely affect 
surrounding developments.

[137] In the Staff report, Ms. Langille determined that this policy criterion had not

been satisfied because the Nature’s Ridge Subdivision was at a higher elevation than the 

site, and with limited vegetation, there was very limited natural buffer between the site 

and the subdivision, which raised concerns about the overall compatibility and visual 

impact. As well, the report said that because of the elevation of the site, the proposed 

facility would be inherently more visible from adjacent properties and Highway 7. It noted 

that while stockpiles of construction materials are permitted on the site to a maximum of 

6 metres high and 75 metres wide, the site plan did not show an area of stockpiles, and 

while it was noted that replanting and berms are proposed, the measures cannot be
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ensured through the planning process. Ms. Langille said that the site was not suitable 

because of minimal tree growth.

[138] On the other hand, it was Ms. Tsang’s professional opinion that the subject 

re-zoning carries out the intent of the Policy, as the proposed re-zoning area affects just 

30% of the overall property, and that the proposal meets or exceeds the required setbacks 

of the CD-2 Zone, from surrounding developments. Both environmental reports confirm 

that there is plenty of area and methods for buffering the appearance of the proposal, in 

accordance with the LUB zone requirement.

[139] The Staff report notes that the lack of existing vegetation “makes it difficult” 

to screen and that replanting and berms cannot be ensured through the re-zoning 

process. Ms. Tsang says there is no MPS support to require existing vegetation for 

screening.

[140] Ms. Langille attempted to reinforce that position in her report where she 

says there is a valid qualitative concern with the proximity of the subject site to the 

residential development, the site conditions and the minimal vegetation in the area to 

mitigate the impact of the scale and appearance of the operation on surrounding 

developments. She acknowledged that there is no residential development immediately 

adjacent to the subject site; however, in her opinion, the measured distance (quantitative 

measure) to the nearest residential property is not the only consideration when 

determining if the site is a reasonable separation from surrounding residential 

development. She said that the cumulative impact of the location of the subject site within 

the community and the existing site conditions are also important factors to consider.

[141] In his opinion report, Mr. White gave every assurance that the setbacks and 

measurements he conducted on the site, demonstrated a substantial separation from
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surrounding residential developments. He said that the increased setbacks provided for 

additional buffering, and space to allow berms, fences and planted vegetation to 

supplement minimal and young vegetation. As well, he noted that nowhere in the MPS 

and LUB is there a requirement for the existing natural vegetation to achieve the 

screening and buffering of the C&D operation. The Site Plan Approval process would 

provide the ability to control the detailed design and enforcement measures relating to 

the C&D operation.

[142] In the second Natural Environment Protection Report (NEPR), part of the 

CD-2 re-zoning application, also prepared for the Appellant by Mr. White, he outlined the 

minimum requirements to ensure that a sustainable C&D processing facility can be 

established on the property. It included a Concept Site Plan (Fig. 3.3) showing how the 

proposed zoning is intended to be utilized, noting that C&D materials will be stockpiled to 

a maximum height of 20’ and are limited in height by the L-200 bylaw, and would be 

located and screened onsite, such that they would not have an impact on surrounding 

uses.

[143] As well, Figure 3.4 in the NEPR, depicts a cross-section that includes berms 

with vegetation, demonstrating how a stockpile is screened from the street and illustrating 

that the land has very little grade between the road and the operation site. In Mr. White’s 

expert opinion, this is an acceptable and adequate means of screening as stated in the 

LUB requirements. The landscaping berms will be sufficient to buffer the C&D operation 

from the line of sight from the road. He added that the grade of the operation could be 

lowered, so that it is even less visible from the road.

[144] Ms. Tsang expressed the opinion that the re-zoning process is not intended 

to “ensure conditions of a proposal.” She said that a re-zoning is not the same tool as a
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development agreement, that can specify conditions on a site-specific basis. The process 

is to assess a proposal in the context of the implementation tools of the LUB, which is the 

zone and other LUB items. She opined that if a re-zoning proposal is capable of meeting 

the zone requirements and other applicable LUB requirements, then the proposal is 

deemed to carry out the intent of this policy.

[145] The Board is persuaded by both Mr. White and Ms. Tsang’s submissions

over that of Ms. Langille. The evidence is that the policy goal is implemented through the 

LUB zones, which specify the setbacks and the site plan approval criteria that address 

setbacks, screening and buffering. The reasoning of Council is not supported by the MPS 

and the evidence. The Board finds that Council’s decision is not reasonably consistent 

with the MPS.

e) Appropriate Layout

[146] Sherwood’s NEPR contains a description of the site, assessment and 

mitigation of identified hazards via environmental measures, as well as concept site plans 

for pre-construction and post-construction. Mr. White also prepared an expert report in 

September 2019 responding to HRM’s Staff report for this matter.

[147] Section P-46F(f) states:

(f) the proposed site layout, including but not limited to landscaping, buildings or 
structures, access and egress, parking areas, signage, and outdoor storage or 
display areas, shall be appropriate having regard to the other provisions of this 
Policy;

[Exhibit B-4, pp. 43-44]

[148] Sherwood describes in a Concept Site Plan how the area is intended to be 

utilized:

The Concept Site Plan shows how the proposed rezoning area is intended to be utilized. It 
includes a 32.8' (10 m) natural vegetative buffer, a 98.4' (30 m) front yard setback, and a 
196.8' (60 m) processing setback. Access to the facility will be via a driveway equipped 
with a gate and sign to ensure no unauthorized access. The driveway will proceed around 
the wetland to scales and a scale house, where trucks will weigh-in, and weigh-out as
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required. The majority of the facility and operations will be located 196.8' (60 m) from the 
front property boundary. Within the processing area trucks will unload C&D materials, 
loaders will sort and move C&D materials for processing. C&D materials will be stockpiled 
to a maximum height of 20' (as per the L-200 bylaw) prior to be reloaded and transported 
offsite to be recycled, reused, or disposed of at the C&D Disposal Facility located at 4185 
Old Guysborough Road, Antrim, NS.

In addition to the generous setbacks that contain existing vegetation, new landscaping 
features, such as a berm with either a fence or new trees, will be utilized to further screen 
the operation from the passing traffic on Highway #7. The final details of this feature will 
be discussed during the rezoning process and finalized at detailed design phase.

[Exhibit B-4, p. 66]

[149] Sherwood outlines the setback requirements for a CD-2 zone and Kiann’s

proposed setbacks as set out in their site plan in the following table:

Table 1: Zone Requirement Comparison and Comments

Requirement RE*
(CURRENT)

Zoning

CD-2
ZONING

Proposed Comments

Lot Area
onsite
SERVICES.
FT2 (M)

20.000
(1,859)

40,000
(3,718)

640.674 
(59,551)

The proposed rezoned area is
16x THE MINIMUM LOT AREA

Lot
Frontage.
ft(m)

100
(30)

98.4
(30)

945.7
(2883)

The proposed rezoned area has a 
LOT FRONTAGE 9.5X THE MINIMUM 

REQUIRED

Front Yard. 
ft(M)

20
(6.1)

98.4
(30)

98.4
(30)

Rear Yard.
FT (M)

8
(2.4)

98.4
(30)

98.4
(30)

Side Yard.
FT (M)

8
(2.4)

98.4
(30)

98.4
(30)

Max Height 
of Building.
FT (M)

35
(10.7)

36
(H)

36
(11)

NO BUILDINGS ONSITE ARE 
PROPOSED TO BE HIGHER THAN THE 
36FT (11M) MAX BUILDING HEIGHT
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Lot

C OVERAGE,
C°/o> 35 50 0.06

Lot COVERAGE DEFINITION is for 
PROPOSED BUILDINGS. WHICH IS 

0.06%. THE ENTIRE YARD PROPOSED
for the C&D Operation is only 

23.3% OF THE LOT COVERAGE

Processing Separations - Bun dings. Structures & areas

From Any 
Property"
Line, ft (m) N7A 196 8 

(60)
196.8
(60)

A 196 SFT (60M) SETBACK WAS ALSO 
TAKEN FROM THE REZONING 

BOUNDARIES. THEREFORE. THE 
REMAINING PROPERTY ON EITHER 
SIDE OF THE PROPOSED REZONED

Area is an additional setback.

From Nearest 
Residential 
Dwelling or 
Institutional 
Use, ft (m)

N/A 295.3
(90)

^>1900 FT 
(579 M) 
FROM

PROPOSED
REZONED

AREA

The Proposed rezoned area has 
a DISTANCE -6.4X THE MINIMUM 
NEAREST RESIDENTIAL DWELLING

From a
Watercourse , 
ft (m)

9S.4
(30)

196 8 
(60)

400
021)

The ACTUAL PROCESSING AREA
IS >400FT (121M) FROM THE 1: 1OO 

YEAR FLOOD PLAIN LIMIT.
and >-75Oft (228m) from the

WATERCOURSE CENTERLINE OR 3 SX 
THE MINIMUM SETBACK ON THE 

NORTHWEST WATERCOURSE, AND 
400FT (121M) FROM THE 

SOUTHWEST WATERCOURSE

Vegetation 
Buffer ft Cm)

N/A
32.8
(lO)

32.8
(lO)

[Exhibit B-12, pp. 7-9]

[150] The Board finds, based on the Sherwood report, that the conditions of Policy 

P-46F(f) are met or exceeded. Council’s decision to refuse the LUB amendment, 

therefore, was not reasonably consistent with the MPS.

f) Adequate Buffering and Screening

[151] Section P-46F(g) states:

(g) adequate buffering and screening measures, including the use of berms, opaque 
fencing, and vegetation, shall be provided as a means to reduce any visual and/or 
noise intrusion to surrounding residential development;

[Exhibit B-4, p. 44]

[152] Sherwood’s April 2015 NEPR contains a table showing post-construction 

proposed environmental measures, and describing their effectiveness. This includes 

measures to provide adequate buffering and screening as described here:
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Berms shall be included in the SWMP as required, and designed to retain stormwater and 
runoff from the site, allow solids to settle out of the water prior to being released at a 
controlled rate to balance pre and post stormwater flows. It will ensure contaminates [sic] 
are removed, prevent erosion, and sedimentation, and be effective at protecting 
undisturbed lands, neighbouring properties, wetlands, and watercourses.

[Exhibit B-4, p. 30]

[153] Sherwood described the significant setbacks as allowing for “additional 

buffering, and space to allow berms, fences, and planted vegetation to supplement the 

minimal and young vegetation.”

[154] Mr. White testified about the ability to supplement the vegetative buffer by 

planting additional trees:

A. Well, the ... you know, trees will regenerate and ... and what trees are ... are there will 
... will grow larger. Within that berm zone there was ... there were clumps of trees as well 
from different areas.

Q. And my friend Ms. MacLaurin quoted from the land-use by-law regarding what can be 
done in a vegetative buffer and what cannot be done. Now would you be able to plant to 
supplement in a vegetative buffer?

A. You can supplement, and the plan approval process dictates plant sizes and ... and 
quantities of plants for supplementing the buffer.

Q. And could you expand on that a little bit? What do you mean by plant sizes and 
quantities?

A. The ... well, the intent, I think, in the plan approval process, which comes after the re
zoning, is that you hire a landscape architect which would design the planting required for 
buffering. Whether it's deciduous trees and shrubs or whether it's evergreen trees and 
shrubs, in some cases, you have fast-growing trees and shrubs and then you have your 
slower-growing. You know, you don't want all fast-growing trees and then have an umbrella 
canopy with no undergrowth. So you want a combination of two.

We ... we were involved in the construction of the planting for the visitor centre in Amherst 
as you come across the New Brunswick/Nova Scotia border, and it was designed as a 
buffering system from the prevailing winds. After the first year it was found that some of 
the plants weren't suitable for that application. The landscape architect sought to get some 
new plants. But again, it was, you know, a landscape architect selecting plants suitable for 
the soil conditions and for the desired effect.

[Transcript, pp. 234-235]

[155] In the Appellant’s evidence is a letter addressed to Mr. Bellefontaine from 

Troy Benedict, CLT/CLH, of Elmsdale Landscaping, proposing two different options: 

using a berm, or a berm and fence, along with tree landscaping and hydroseed and hay 

mulching. Mr. Benedict comments in his letter that based on the landscaping plan, he
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saw no reason why a person of average height would be able to see the stock piles on

the C&D operation as shown from the roadway.

This would of course be achieved by the construction of a 6-8 foot high berm and topped 
with either a continuous line of evergreen trees approximately 5 feet tall and the berm 
hydroseeded and hay mulched for both erosion control and to soften the look of the berm. 
Alternatively a 6 foot high chain-link fence with privacy slats could be installed with trees of 
different species to soften the look of the fence in conjunction with hydroseed and hay 
mulching of the berm. If you have any further questions please don't hesitate to ask.

[Exhibit B-10, Tab 40]

[156] In HRM’s Staff report to Harbour East-Marine Drive Community Council on 

April 4, 2019, staff outlined that this proposed re-zoning does not reasonably carry out 

the intent of the MPS. Staff stated that “the subject property is not suitable for a C&D 

processing facility due to its limited vegetation resulting from the 2008 forest fire.” Staff 

continued to say that, due to the minimal mature vegetation, the site is therefore inherently 

more visible from adjacent properties and Highway 7. Staff concluded that based on the 

lack of existing vegetation and the high elevation of the property, there is limited ability to 

appropriately screen the development.

[157] There is no requirement in the MPS that pre-existing vegetation be in place. 

Adequate buffering and screening measures must be provided but can be achieved 

through planting trees and building fences. Staff gave no consideration to the measures 

described by Mr. White, which would thus have been unknown to Council. Therefore, 

Council’s decision cannot be said to be reasonably consistent with the MPS.

g) Environmental Measures

[158] One of the criteria under Policy P-46F which must be satisfied is “(h) 

applicant shall provide a report that addresses the effectiveness of environmental 

measures used to protect the natural environment (ie watercourse, groundwater, etc.).”
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[159] As noted earlier, Kiann engaged Sherwood to prepare a plan and report

addressing environmental measures for the site, both pre- and post-construction.

Sherwood’s initial NEPR, dated April 27, 2015, was provided to HRM by Ms. Tsang, on

behalf of Kiann, along with other documents. The report described the site:

It has never been developed and was previously burned in the 2008 Porters Lake Forest 
Fire. A topographic survey map from Service Nova Scotia (Sheet 10 447000 63300), and 
a survey of the property completed by Myra Surveying Ltd (included in CD-2 Rezoning 
Application.) was reviewed. This identified that the majority of the property is relatively flat 
and has little slope. As well, there’s a steep sloping ridge and an intermittent watercourse 
on the southwest of the property, and a watercourse partially surrounded by a wetland on 
the northeast of the property that runs through it from the rear to the front property 
boundaries.

Both watercourses flow southeast from the property where they empty into Grand Lake 
approximately 6,864 ft (1.3 miles, 2.1 km) away. Grand Lake is also the closest, large body 
of water downstream from the property.

Geological maps of Nova Scotia were reviewed, and a site visit was completed with the 
owner. This identified that the property is part of the Goldenville formation, and consists 
mostly of quartzite.

The portion of Highway 7 where the property is located is fairly undeveloped. There are 
no developments or active planning applications on any lands immediately bordering the 
property, and the closest residential houses are 11 Parker Lane, -320 ft from the northeast 
property line, and 3629 Highway 7, Lake Echo, -1,700 ft from the southwest property line.

The concept plans in Section 4.0 illustrates the C&D processing facility and site design. It 
is located on a total of 12% (253,907 ft2 or 5.8 acres) of the property which would include 
all the area within the limits of construction, and the remaining land is undisturbed. The 
location of the development on the property was selected because it would have the least 
impact on the natural environment and surrounding communities in terms of setbacks from 
watercourses, wetlands, and neighbouring properties.

[Exhibit B-4, pp. 24-25]

[160] The report described a number of environmental measures in the pre

construction phase: an Erosion & Sedimentation Control Plan; Gravel Pad; Temporary 

Settling Pond; Filter Fabric Barrier; Diversion Ditch; Check Dams; Straw Barriers; 

Watercourse Buffer; and Grading Practices. The report also described post-construction 

measures including: a Stormwater Management Plan; Grading Practices/Design; 

Drainage Ditches/Swales with Check Dams; Berms; Dust Control; Debris Controls; 

Sorting Pad; Surface Monitoring; Groundwater Monitoring; Leachate Treatment &
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Control; Odour Management; Watercourse Buffer; and 1:100 Year Floodplain. The report 

concluded by stating that;

It is in our opinion that the proposed C&D processing facility can be sustainably constructed 
and operated on the property, and the environmental measures proposed can adequately 
mitigate the environmental impacts identified, as demonstrated on the pre and post concept 
plans for the C&D processing facility.

We have not identified any potential environmental impact, which could not be mitigated 
via environmental measures effectively.

The size of the property for the proposed C&D processing facility is its largest advantage 
for meeting all requirements and guidelines for protection of the natural environment. The 
incorporation of stormwater management during detailed site design will ensure the best 
use of the natural topography, and will ensure the development has the least impact on the 
natural environment.

The operation and maintenance of environmental measures will be included in an 
Operational Plan, which will also include methods of processing, materials to be recycled 
and safety procedures for the facility.

If any unforeseen conditions are discovered during the detailed design of the facility, 
additional environmental measures may be required to meet regulations; however the size 
of the property can accommodate any additional requirements while maintaining all 
required setbacks/buffers to protect the natural environment.

[Exhibit B-4, p. 36]

[161] Ms. Langille wrote to Kiann on August 7, 2015, indicating that the NEPR

and other documents had been reviewed and that further information was required in 

order to evaluate the re-zoning application. Regarding the NEPR, she said:

Natural Environment Protection Report and Site Plan

I have reviewed the Natural Environment Protection Report (NEPR) and Site Plan and I 
have concluded the following items need to be addressed:

• The NEPR (Executive Summary) speaks to the proposed facility receiving only 
inert material, however, a C&D Processing Facility receives both non-inert and 
inert materials. The NEPR must speak to the full range of materials received at a 
CD-2 processing facility and the environmental measures proposed to be used to 
protect the natural environment for both inert and non-inert materials. The 
submission must provide a detailed description of the materials proposed to be 
received at this site, what machines and equipment will be used to process this 
material and what management plan will be implemented related to these materials 
(full range). The submission must be updated to reflect these materials (full range) 
and a management plan must be provided.

• The Site Plan and NEPR identify a wetland and watercourse at eastern end of the 
site. This wetland and watercourse must be delineated by a qualified professional 
and the Site Plan and NEPR updated to reflect this delineation.
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• The NEPR speaks to the entire site (38 acres) and specifically states “the size of 
the property for the proposed C&D processing facility is its largest advantage for 
meeting all the requirements and guidelines for protection of the natural 
environment’ and “if any unforeseen conditions are discovered during the detailed 
design of the facility, additional environmental measures may be required to meet 
regulations; however the size of the property can accommodate any additional 
requirements while maintaining all required setbacks/buffers to protect the natural 
environment.” During a recent phone conversation with you indicated that you did 
not wish to use the entire 38 acres as the proposed C&D processing facilities and 
the related buffering, however, your NEPR states differently. Please clarify and 
have the submission information reflect the future intent of the 38 acres.

• The forest fire of 2008 has resulted in extensive removal of tree stands on the site. 
As observed by site visit and aerial photography there is minimal vegetation and 
therefore the proposed facility will be visible from the road and adjacent properties. 
Policy P-46F(e) states “scale and appearance of the proposed operation will not 
detract from or adversely affect surrounding developments". Please advise how 
this policy provision can be achieved on the subject site given the scale of the 
proposed development and the existing site conditions.

• The information provided on the Site Plan and within the NEPR does not 
adequately respond to P-46F(g), which states, ‘adequate buffering and screening 
measures, including the use of berms, opaque fencing, and vegetation, shall be 
provided as a means to reduce any visual and/or noise intrusion to surrounding 
residential development’. Please advise how this policy provision can be achieved 
on the subject site given the scale of the proposed development and the existing 
site conditions.

• Policy 46 F(j) states “consideration shall be given to the adequately of onsite or 
central services". Please advise how this policy provision can be achieved on the 
subject site.

• Revised the Site Plan to delineate the area of disturbance at the western end of 
the site. The NEPR must also be revised to identify how this disturbance may 
impact the effectiveness of environmental measures used to protect the natural 
environment (i.e. watercourse, groundwater, etc.).

• Confirm if the proposed operation includes a Transfer Station and if so please 
revised the Site Plan and NEPR accordingly.

[Exhibit B-4, pp. 40-41]

[162] As a result, Sherwood prepared a set of plans and another NEPR, dated

November 3, 2015, which was provided to HRM.

[163] The new NEPR identified the portion of the Appellant’s property on which

the processing operation is to be located, and noted that the specific area was “selected

to avoid environmentally significant features of the property, such as a steep slope and

intermittent drainage on the southwest and a watercourse and subsequent wetland on
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the northeast portion,” both of which flow downstream to Grand Lake. The area was 

described as “relatively flat” with little slope. The wetland at the southwest corner was 

noted to have no water source flowing to or from it.

[164] The new NEPR also included an updated site plan and confirmed the 

materials which would be received at the facility.

[165] Public information sessions were held in March and May of 2016 where 

concerns about potential water pollution, groundwater contamination, and other 

environmental effects were raised. For a considerable period thereafter, the Appellant’s 

application was held in abeyance by HRM at Mr. Bellefontaine’s request.

[166] Once the application was reactivated, a Staff report dated December 12, 

2018, was presented to Community Council on April 4, 2019. That report states that the 

NEPR “suggests proposed environmental measures are adequate to mitigate potential 

environmental impacts.” Under the heading of “Health and Environmental Concerns” the 

report went on to discuss Kiann’s anticipated quantities of C&D materials for processing. 

The Staff report suggested that comparisons with other C&D facilities cause staff to be 

concerned about the types of materials which would come to the facility, and how 

hazardous materials would be treated. These led staff to express a concern that there 

was not enough information to determine if the environmental measures would be 

adequate, noting that no operational plan had been submitted. This resulted in HRM staff 

indicating that Policy P-46F(h) was only “Partially Satisfied” on the Policy Evaluation 

matrix attached to the Staff report.

[167] After the Community Council meeting when the re-zoning application was 

refused, the letter sent to the Appellant on April 8, 2019, from HRM identified Health and
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Environmental Concerns as one of the reasons as detailed in the Staff report for the 

refusal.

[168] In addition to Sherwood’s two reports in the Appeal Record, Mr. White had, 

in conjunction with his colleague, Ms. White, prepared a third report dated September 23, 

2019, which commented on and responded to HRM’s Staff report.

[169] The third Sherwood report stated:

The data in this Table 1 shows that the proposed area to be rezoned CD-2, and the concept 
site plan significantly exceeds many of the minimum site plan approval criteria under the 
LUB, as well as, the minimum watercourse setback requirements. These distances 
demonstrate a substantial separation from surrounding residential developments. The 
increased setbacks provide for additional buffering, and space to allow berms, fences, and 
planted vegetation to supplement the minimal and young natural vegetation. This provides 
adequate distances and buffering from visual and noise impacts on surrounding uses.

Environmental measures identified in our Natural Environmental Protection Report (NEPR) 
dated November 3, 2015, in Section 4.0 Assessment and Mitigation of Natural 
Environmental Impacts such as, the Erosion and Sediment Control Plan, Stormwater 
Management Plan (ie. Grading design, drainage ditches, swales with check dams, berms), 
sorting pad, surface and ground water monitoring programs, leachate treatment and 
control, will provide the protection of the natural environment and adjacent land uses and 
properties.

Concerns raised by staff and community, that there were not enough environmental 
measures in place, were addressed in our NEPR. It demonstrated that there are adequate 
environmental measures to mitigate all potential environmental impacts. As well, there are 
additional developmental controls, unique to CD zones, in place to enforce the 
environmental controls during the more detailed analysis and design phases that proceed 
a rezoning and are capable of protecting the environment and eliminate impacts on the 
surrounding properties and uses.

It is in our professional opinion that sufficient information was provided for the technical 
review and approval of the rezoning of the proposed property to CD-2, and the concerns 
raised in HRM’s Planning and Development report were addressed in the NEPR, and are 
enforceable, through subsequent phases of required project approvals.

[Exhibit B-12, p. 1]

[170] Mr. White testified that he adopted the opinions expressed in the Sherwood

reports and his opinion had not changed. On cross-examination, he confirmed his 

understanding that “a general or high-level review” was what was required at the re

zoning application stage, and that “a more extensive analysis” would be required if the re

zoning were approved. He also confirmed that he and Mr. Bellefontaine had been advised
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by HRM staff that geotechnical investigation, such as test pits, was not required at the re

zoning stage.

[171] Mr. White was questioned extensively by counsel for HRM about the 

vegetation at the site, both existing and proposed, as well as the soil conditions, for the 

protection of watercourses. While he agreed that vegetation helps to hold soils in place, 

limiting or reducing erosion, it also mitigates noise and dust. On re-direct examination, 

Mr. White described how the “minimal and young natural vegetation” at the site is not a 

permanent problem as trees will regenerate and grow. He described how, in the plan 

approval process, there would be some more detailed design of planting for the site.

[172] Ms. MacLaurin also explored any investigation Mr. White had done

regarding downstream flow of water from the site:

Q. Okay, and I know that we talked a little bit about the flow towards Grand Lake, and you 
couldn't remember right off whether it was Grand Lake or not. But regardless of where the 
water's going, was there any downstream survey done to determine what, if any, risks are 
downstream from the site as the water flows towards Grand Lake?

A. We located the culvert under the road and ...

Q. Mm-hmm.

A. ... the flow direction of the ditches and ... and then looked at the distance to the lake ...

Q. Mm-hmm.

A. ... in terms of stormwater flow. But the ... you know, we weren't relying on the natural 
vegetative cover or the topography for... for environmental measures. But we looked at... 
at the stormwater flow.

Q. Okay. Sort of the direction and distance and whether it had ...

A. Direction ...

Q. ... a path?

A. ... and distance, slope.

Q. Yeah.

A. Where across the road. We ... we looked ..

Q. Okay.
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A. ...atthat.

Q. So that is ... to me, would seem to be a little bit different than looking at whether there 
were risks downstream that needed to be mitigated? Would that be something different 
than simply the direction and distance of flow and the path of the water?

A. I'm not sure I understand your question.

Q. As to whether there is, you know, any concerns downstream from an environmental 
perspective. You know, any at-risk species or anything like that sort of downstream from 
the site.

A. If ... if there had ... if anything had been identified it would ... it would come in the plan 
approval process.

Q. Mm-hmm, but nothing for...

A. But at this stage ...

Q. For this stage.

A. ... no, there's nothing.
[Transcript, pp. 216-217]

[173] Ms. MacLaurin also addressed with Mr. White the treatment of hazardous 

materials which she suggested might arrive at the operation. His evidence was that the 

volume of such materials would be incidental since “...by the time demolition materials 

are transported to the processing facility or transfer station, it’s already gone through a 

couple of levels of review.”

[174] Ms. Tsang responded to Ms. MacLaurin’s questions about hazardous 

materials in this way:

Q. Okay. At page 16 of your report you state that an analysis of hazardous materials is 
not an MPS re-zoning criteria, but I take it you're not saying that council can't give 
consideration to what's occurring on site as far as whether hazardous materials will be on 
site at any point. It can certainly give ...

A. They can give consideration to anything they want...

Q. Right.

A. ... but you would have to look at hazardous materials and what... how it's ... how it's 
addressed in the context of the re-zoning. And we know that C and D hazardous materials 
... there's a whole raft of rules and regulations about that.

[Transcript, pp. 347-348]
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[175] Ms. Tsang was asked whether Council should understand any risks to the 

natural environment:

Q. Okay. When we're looking at protection of the natural environment would it not be 
prudent for council to have an understanding of what the risks may be to the natural 
environment?

A. That's why they request an environmental report specific to the items listed in policy.

Q. Okay, and with respect to buffers, Ms. Tsang, would it not be important for council to 
have an understanding of what sort of things would require mitigation?

A. I think that's coming at it from the opposite direction.

Q. Mm-hmm.

A. The policies say look at buffering and ... and it talks about in what context buffering can 
be considered and what items could be buffered. Council has ... can look at those items.
It's ... and use the supporting documentation, the Land Use By-law, the ... the licensing by
law in this case, to help inform them of what they're buffering. They know they're buffering 
the proposed use, which is a C and D-2 request. Or the zone. So it's essentially anything 
that could be allowed in the zone. That's what they are considering. So in that context 
they can talk about the buffering of that.

[Transcript, pp. 335-336]

[176] Ms. Tsang also testified that it was understood that details of landscaping 

elements would “come forward at the time of site plan approval.”

[177] In cross-examination, Mr. James explored the comments in the Staff report

regarding Health and Environmental Concerns with Ms. Langille:

Q. And so the three plans. And what your report to council said is, "The natural 
environment"... and I'm reading the first paragraph on 107:

The Natural Environmental Protection Report submitted by the Applicant 
provides information on direct environmental impacts associated with a C 
and D processing facility including contamination of adjacent properties, 
watercourses, wetlands, groundwater, air pollution, and noise disturbance.
Environmental measures are proposed to mitigate these impacts such as 
stormwater management, grading, drainage diversion, ditches and swales, 
groundwater management, berms and vegetative buffers, straw barriers, 
and material sorting pads. No portion of the proposed development is 
within the one-to-100-year event floodplain. The report suggests proposed 
environmental measures are adequate to mitigate potential environmental 
impacts.

And so that seems to be that the report has addressed those things. And I suggest to you 
where you ... your analysis went off is when you got into this diversion and the old house 
construction, not knowing where materials went, and that's when the questions around the 
environmental issue came up. It wasn't with the White report as it was ... or the Sherwood 
development report as it was presented.
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You got into details about operation plan, what kind of materials, all those sort of things. 
That's where the analysis is expressed in the report to council that caused you to render 
that issue to be partially satisfied and not fully satisfied. Isn't that so?

A. I'm just referring back to the policy matrix where we ...

Q. Sure.

A. ... tend to provide more ... more detailed explanation.

Q. Okay.

A. I'm trying to refresh myself. I mean there is a little bit more of a detailed explanation in 
the policy matrix and ... and I will concur that it probably should have been brought forward 
more on the report than what it was, but it is in the policy matrix for council's consideration.

Q. So there were two elements that are carried over. The first one, as I basically read 
almost verbatim, then the second part where we get into this diversion, no operation plan, 
no marketing plan, that, and then you get into the issue there were concerns about not 
addressed, and that's the fractured bedrock, shallow topsoil would easily allow 
contaminated ... but there's never been any documented environmental report or study to 
confirm that there is fractured bedrock and shallow topsoil that will be contaminated easily, 
is there? That's a ... that's an observation offered. Correct?

A. It was an observation that had been identified through the public consultation.

Q. Right.

A. Yes.

Q. But no study, no information was ever brought forward by HRM to say ... to validate 
that concern?

A. Not from HRM specifically. I...

Q. Right.

A. I ... no, but I do recall conversations with the Applicant back in ... and the consultant 
back ... I have to refer to my dates, but it was around the ... the summer months in August 
of 2016 where we talked about whether or not some additional information should be 
submitted. So there was conversations with the Applicant regarding that.

Q. Right, and you recall Mr. White's testimony yesterday. There’s the whole issue of 
whether they should do geotechnical ... geotechnical testing came up with you, and you 
indicated, Not at this stage. Do you recall his evidence yesterday?

A. I do recall his evidence, yes.

Q. And do you recall that conversation?

A. I have been trying to think back to whether or not ... that conversation. It has been 
several years. So I ... I'm not sure. What I do recall is the meeting that we had in August 
2016 where we talked about staffs position and there was some additional conversation 
that we had with the Applicant and the consultant about what additional studies could be 
done to try to address staffs concerns, and staff is always open to trying to work through 
those.
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The challenge that we felt is that some of the ... the policy criteria in staffs opinion as to 
where it didn't meet, even if they were able to provide that geotechnical information and 
the fractured bedrock, it didn't... it wouldn't have solved or it wouldn't have addressed the 
other issues that we had as well. And we shared that conversation with the Applicant and 
the consultations, and you know, it was a decision on their part as to whether or not they 
wanted to spend the ... this additional money, where we knew in the end it may not change 
staffs recommendation because of the other factors within the policy.

[Transcript, pp. 523-526]

[178] Ms. Langille agreed that in her letter of August 2016 she had not specifically

identified environmental concerns, and that any deficiencies in the NEPR were not 

outlined in the Staff report. She agreed that none were pointed out to Council. She 

summarized her overall concern with the NEPRs as being “very general” and applicable 

to any property; she also suggested they did not provide information on the effectiveness 

of the measures as required. Ms. Langille had expressed this position in her expert report 

but continued in that report to discuss staff concerns with the proposed processing targets 

and the type of materials which would be brought to the site. Ms. Langille said that staff 

were seeking more details about the materials arriving at the site and how they would be 

contained. While she acknowledged this was discussed in the NEPR, and that she 

accepted Mr. Bellefontaine’s evidence about how materials would be screened, she went 

on to say:

A. Oh, I agree with that. It’s just that once the zone is placed on the property it's not about 
the ... the operator. It's about the land use itself. So that could have that full range of 
implications.

Q. Right, but your plan, both your Land Use By-law and by-law L200, does talk about the 
operator. Just because you give the re-zoning doesn't mean that they go into business.
They still have other hurdles, details to provide, and that's the integrated process that is ... 
the City has set up. Correct?

A. I don't disagree with that statement. I think what I was trying to indicate is that ... 
completely understand and appreciate what Mr. Bellefontaine has come forward in terms 
of his operating business, but that's ... that's not this whole factor of how we have to give 
consideration to the re-zoning. That property could be sold. It could be a different operator 
that may not be trying to meet those targets or may not be trying to sort at that same 
approach that Mr. Bellefontaine wishes to do. So that is a consideration that we have to 
look at as well when reviewing the application.

[Transcript, pp. 534-535]
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[179] On further questioning from the Board, Ms. Langille said that in looking at 

the policy criteria she had to consider what any type of C&D facility could be, not just what 

Mr. Bellefontaine described. However, in response to Mr. James, she acknowledged that 

any operator of a CD-2 site would be required to comply with the requirements of By-law 

L-200.

[180] The Appellant’s submissions refer to the “conflation of operational issues 

with re-zoning considerations,” suggesting that Council focussed on the reasonableness 

of processing targets and the possibility of hazardous materials coming to the site; further, 

Council was misdirected by references to the absence of an operational plan and 

marketing plan. The Appellant submits that these concerns are not part of the criteria of 

the MPS policies, and therefore a decision which is premised on them cannot be said to 

reasonably carry out the intent of the MPS. The criteria in Policy P-46F do not require an 

operational plan or marketing plan in order to consider re-zoning. The Appellant says the 

operational plan is covered under the By-Law L-200.

[181] The Appellant submits that by describing Policy P-46F(h) as “Partially 

Satisfied” while focussing on operational issues, the Staff report ignores the requirement 

for the NEPR which the Staff report says suggests the measures are adequate. This 

goes beyond the Policy requirement and therefore is not reasonably consistent with the 

MPS.

[182] The Appellant also submits that concerns about an operator failing to 

comply with licensing terms (which are part of By-law L-200) are not a reason for Council 

to reject a re-zoning application. The Appellant notes that there is a broad regulatory 

framework that governs C&D operations, separate and apart from re-zoning 

considerations. This includes, among other things, the site plan approval process,
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compliance with Part 22A and B before a development permit can be issued, and the 

requirements of HRM By-law L-200.

[183] The Board observes that many of the speakers at the evening session 

expressed concerns about the impact of a C&D processing facility on the natural 

environment, as well as skepticism that any measures could adequately mitigate or 

prevent them. The Appeal Record discloses significant public comment on the re-zoning 

application. The Appellant, while agreeing that Council may consider public comment, 

says that Council cannot refuse an application based on public comment, citing the 

Board’s decision in Re Mosher, 2004 NSUARB 34:

[68] While the Board is sensitive to the concerns of residents, which the Board accepts 
are genuinely felt, it notes that the residents are within an area that the Municipality has 
identified as a growth centre and where commercial growth is to be encouraged. The plan 
does not restrict the area within the growth centre that may be designated highway
commercial. The residents may consider this to be a fault in the plan, but the Board
must interpret the MPS as it exists, not as the residents might wish it to be.
[Emphasis added]

[69] A review of the transcript of the public hearing and the minutes of the Council meeting 
indicates Council appeared to reach its decision based on the concerns of certain residents 
whose concerns, Council Pineo testified, should "be listened to". While public input is 
essential to the planning process, it must be considered in the context of the policies
contained within the MPS. [Emphasis added]

[184] The Appellant also cautions the Board about how public comment should 

impact its decision, citing both Kynock in the Court of Appeal, where the Court said the 

Board had erred in focusing on the concerns of residents rather than the relevant policies, 

and the Board’s decision in Re Brentwood Developments, 2016 NSUARB 136:

[273] Moreover, the Board itself received a number of written submissions from persons 
not parties to this appeal, many of whom supported the Town's decision and opposed 
Brentwood's appeal.

[274] Nevertheless, the Board has decided, in this decision, to give no weight to those 
expressions of opposition, whether to Council or to the Board. The reason is the Board's 
perception of the restrictive nature of the test which it is to apply. The Board's task is to 
determine if the Appellant has shown that Council's decision to refuse fails to reasonably 
carry out the intent of the MPS. The Board sees nothing in the MPS which indicates 
that the Board, as part of that evaluation, should ask itself if neighbours like the
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development or not - much less allow their views to be determinative. [Emphasis 
added]

[185] The Board accepts that those members of the public who spoke at Council’s 

public information sessions and meetings, who submitted letters of comment to Council, 

and signed the petition Council received, as well as those who submitted letters of 

comment to the Board or spoke at the evening session, were, undoubtedly, sincere in 

their belief about the impact of the facility in their community. However, even though the 

burden is on the Appellant in this proceeding, the statements were untested and 

unsupported by expert evidence; nor did HRM call any of these individuals as witnesses 

who would be subject to cross-examination.

[186] HRM took the position that all versions of the NEPR were “high-level 

generic,” and that Mr. White had recognized areas of potential environmental risk. HRM 

submitted that Council needs to know what the site conditions were and how the 

processing impacts would need to be mitigated and how that would happen. Without this 

information, HRM says the intent of Policy P-46F(h) has not been satisfied.

[187] The Board finds that the site plan approval process contemplated by Policy 

P-46I, and By-Law L-200 and the requirements of the LUB address these operational 

concerns. As Mr. White testified, these controls are considered after a re-zoning has 

occurred. Therefore, the Board concludes that to refuse to re-zone the land based on a 

failure to comply with Policy P-46F(h) does not reasonably comply with the MPS.

h) Policy P-89 Provisions

[188] Policy P-46F(k) refers to the provisions of MPS Policy P-89 as one of the 

criteria for the CD-1, CD-2 and CD-3 Zones. Both Kiann and HRM agree that Policy P

89 which appears in the Implementation section of the MPS applies to all LUB
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amendments, and not just C&D operations. The Policy directs that Council, in addition to 

the requirements of specific policies, “shall have appropriate regard to” matters that are 

listed. The matters which appear most pertinent to the Kiann application are:

(b) that the proposal is not premature or inappropriate by reason of:

(ii) the adequacy of central or on-site sewerage and water services;

(iii) the adequacy or proximity of school, recreation or other community 
facilities;

(iv) the adequacy of road networks leading or adjacent to or within the 
development; and

(c) That controls are placed on the proposed development so as to reduce conflict 
with any adjacent or nearby land uses by reason of:

(i) type of use;

(ii) height, bulk and lot coverage of any proposed building;

(iii) traffic generation, access to and egress from the site, and parking;

(iv) open storage; and

(v) signs.

(d) that the proposed site is suitable in terms of the steepness of grades, soil and 
geological conditions, locations of watercourses, marshes or bogs and 
susceptibility to flooding; and

(e) any other relevant matter of planning concern. ...

[Exhibit B-6, pp. 70-71]

[189] Under subsection (b), there appears to be no issue that central or on-site

sewerage and water services are relevant to this appeal. This is stated as being “not 

applicable” in the matrix accompanying the HRM Staff report. The same applies to the 

proximity of school, recreational or other community facilities. The Staff report indicates 

that the adequacy of road networks is not satisfied, and this is addressed in the section 

of this Decision regarding traffic.
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[190] Subsection (c) (referred erroneously to in the Staff report as (b)) refers to 

controls being placed on the development to reduce conflict with “adjacent or nearby land 

uses” because of several issues, which are stated to be “Not Satisfied.” These are 

discussed elsewhere in this Decision.

[191] The remaining issue addressed in the evidence relates to the suitability of 

the site in terms of “steepness, soil and geological conditions, locations of watercourses, 

marshes or bogs and susceptibility to flooding." The Staff report stated:

(c) that the proposed site is suitable in 
terms of the steepness of grades, soil 
and geological conditions, locations of 
watercourses, marshes or bogs and 
susceptibility to flooding; and

Not Satisfied. An environmental report 
prepared by an engineer was submitted 
in support of the proposal. It was 
confirmed that no part of the 
development was in the 1:100 flood 
plain. The report concluded that the 
measures proposed to mitigate impacts 
on the environment are adequate. The 
proposed development met the 
minimum watercourse setback
requirements. However, at the public 
open houses, many residents 
expressed not enough detail was 
presented in the report as there was no 
mention of fractured bedrock and 
shallow top soil in the report. It was felt 
that these conditions exacerbate the 
potential for contaminated surface 
water to run into nearby watercourses 
and infiltration into the groundwater 
supply. Furthermore, a lack of natural 
vegetation on the site due to the 2008 
forest fire presents a concern for the 
protection of watercourses on the site.

[Exhibit B-4, p. 118]

[192] The NEPRs contained a description of the site which indicated it is relatively

flat, and said the area was selected to avoid “a steep slope and intermittent drainage on 

the southwest, and a watercourse and subsequent wetland on the northeast.” They also 

refer to the geology of the site as part of the “Goldenville formation” consisting mostly of
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quartzite. Mr. White testified that there had been a discussion about geotechnical 

investigation, but it was not required.

[193] Mr. White confirmed that he had considered the criteria in Policy P-89 in

preparing the NEPRs. He went on to say:

MS. MANLEY: Mr. White, if you could comment on what you considered.

A. Well, some items we didn't feel was part of our... the environmental report. The ... we 
zeroed in on what we thought was applicable to the process in a re-zoning application and 
... and that was the item addressing steepness of grades, item (d). The ... and it's not what 
our report says, but what it doesn't say, I think, is maybe just as significant.

The ... the site was fairly level. The ... you know, there ... the soil conditions, the site, yes, 
had been disturbed by a fire. So we weren't disturbing a lot of natural undisturbed 
conditions. The ... and the ... it lent itself to development of a ... of a flat work area. And 
we had provided clearances to watercourses and wetlands, which is what a marsh or... in 
my ... in professional terminology, a marsh or a bog is a wetland. And flooding just was a 
non-issue in ... in terms of the site.

As part of the review of the site we looked at minimising runoff across the site from the 
undisturbed areas and that would be ... lend itself to less water treat- ... you know, less 
treatment of stormwater through the stormwater separated. But yeah, we ... yeah, some 
of these items were just not applicable to the project and some of the items were for others 
to comment on.

[Transcript, pp. 242-243]

[194] Mr. White also testified that he was not provided with any scientific literature 

or expert opinion from any of the members of the public at the meetings he had attended 

regarding either geology and soils, or topography, and was never asked to provide any 

further comment than what appears in the NEPRs.

[195] Mr. James asked Ms. Langille whether there was any documented 

environmental report or study regarding fractured rock and shallow topsoil as referred to 

in the matrix on this issue. She said it was an observation identified through the public 

consultation. She agreed that no information to validate such a concern was brought 

forward by HRM, although she recalled conversations with Mr. Bellefontaine about this. 

However, Ms. Langille did not dispute Mr. White’s evidence of the discussion confirming 

an investigation was not required. Ms. Langille testified that:
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...even if they were able to provide that geotechnical information...it wouldn’t have solved 
or wouldn’t have addressed the other issues that we had...And we shared that 
conversation with the Applicant and the consultations, and you know, it was a decision on 
their part as to whether or not they wanted to spend the...this additional money, where we 
knew in the end it may not change staffs recommendation because of the other factors 
within the policy.

[Transcript, p. 526]

[196] In Ms. Langille’s expert report she did not address this criterion, except to

include it in what she described as “qualitative concern.” In contrast, Ms. Tsang discussed

this criterion in some detail in her report:

This policy is not written to allow a wide-open interpretation of site suitability. This policy 
criterion is very specific with regard to the site suitability by listing specific items. It is 
intended to be sure that a re-zoning proposal addresses these items.

The reason why "steepness of grades" is a policy item is because development on steep 
grades can entail larger cuts and fills and sloping that can create a larger site disturbance 
than a more gently sloping site would. If a site has steep grades, then the re-zoning 
application should demonstrate the ability to apply methods to address this. Soil, 
geological conditions, watercourses, marshes, bogs and flooding areas are identified 
because these features would require special construction methods or avoidance. A re
zoning application should provide information as to how these items would be avoided or 
mitigated.

The subject proposal carries out the intent of this policy. The proposal does not have steep 
grades, is set back from watercourses and a wetland, and does not involve any marshes, 
bogs or flood areas. The soil and geological conditions were identified in the two 
environmental reports from geological maps and knowledge of the area. Environmental 
protection measures are proposed in the two NEPR and the proposal meets or exceeds 
the CD-2 zone requirements. Further detailed design will be required at the Site Plan 
Approval stage. Furthermore, the proposal will have to comply with By-law L-200 and 
Provincial environmental regulations.

Attachment B of the staff report provides the opinion that this policy is not satisfied because 
the two NEPR do not speak to "fractured bedrock and shallow top soil" which are items 
that residents raised at the public open houses. The staff report says these two 
environmental features "exacerbate the potential for contaminated surface water to run into 
nearby watercourses and infiltration in to [sic] the groundwater supply." There is no 
supporting documentation from a qualified professional to substantiate the residents' 
claims, for the staff report's opinion, or to contradict the two NEPR. The expert opinion 
report from Sherwood Enterprise Inc. clarifies that their NEPR address these concerns.

The Goodwood and Ross Road applications and staff reports state that the SPA 
requirements and L-200 provide the regulation of environmental concerns. This is a typical 
and appropriate response when an environmental report is submitted by a professional 
engineer and the HRM engineering staff do not have any concerns.

The staff report for the subject re-zoning says on page 5 that "it is staffs opinion the subject 
property does not contain features, such as vegetation and topography which can 
adequate [sic] mitigate and reduce visual, noise or dust intrusion. The absence of existing 
mature vegetation on the subject property and the high elevation of the proposed location 
do not enable sufficient buffering or screening to address these concerns." The MPS does
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not specify elevation as an item to consider or give guidance to what high elevation would 
be. The MPS rezoning criteria do not require specific topography or existing mature 
vegetation. Staff are expanding the scope of the re-zoning criteria to reach into SPA and 
L-200 analysis, and doing so without the necessary supporting professional 
documentation.

[Exhibit B-11, pp. 16-17]

[197] The Appellant submits that a decision to deny the re-zoning application on 

this basis is not reasonably consistent with the MPS because the evidence shows that 

these physical conditions have been considered and can be mitigated satisfactorily as set 

out in the NEPRs where applicable. Environmental controls to address these are also 

part of the requirements under By-law L-200.

[198] HRM’s position is that Mr. White had “admitted on cross-examination” that 

he had not addressed the suitability of the site in the NEPR’s. With respect, that is not 

how the Board understood his evidence. The Board took his negative response to Ms. 

MacLaurin’s suggestion that he had not addressed the suitability of the site to mean that 

he had, as is evident from the reports themselves, and his response to Ms. Manley.

[199] The Board is persuaded by the evidence of Mr. White and Ms. Tsang, and 

the submissions of Counsel for the Appellant, and agrees that Council was misdirected 

with respect to compliance with the criteria of Policy P-89(d), and thus, on this basis, its 

refusal to re-zone was not reasonably consistent with the intent of the MPS.

vi) Other Regulatory Processes

[200] As discussed throughout the evidence, in addition to the MPS Policies, 

there are other processes which govern the C& D operations land use. These include 

the provisions of the LUB, the site plan approval process, and the HRM By-law L-200.
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a) LUB Parts 22A and 22B

[201] Part 22B of the LUB governs the CD-2 Zone which sets out specific

requirements for minimum size, frontages, clearances, lot coverage and building height, 

as well as building size and location. It also adopts the general zone requirements for a 

CD-1 operation. Those requirements are set out in Part 22A.4:

(a) no operation shall be permitted, result in, causes or produces any of the following 
effects discernible outside any building or structure or affecting any adjacent 
property:

(i) noise or sound which is obnoxious because of its volume, duration, 
intermittent beat, frequency, or shrillness;

(ii) dissemination of smoke, fumes, gas, dust, odour, or any atmospheric 
pollutant; or

(iii) discharge of any waste material whatsoever into a watercourse or water 
resource except in accordance with the applicable government 
requirements.

(b) notwithstanding any other provisions of this by-law, C&D Materials Operation may 
occur either inside or outside of a building;

(c) there shall be a landscaped area of at least 4.5 metres (14.8 feet) in depth that 
runs the length of and directly abuts the front lot line, excluding driveway openings, 
and such land within this required landscaped area shall be grassed (or other 
appropriate vegetation ground cover) and trees and shrubs shall be planted (trees 
shall be a minimum of 1.8 metres (6 feet) in height) or existing trees and shrubs 
shall be maintained at a minimum rate of one (1) plant per each 2 metres (6.6 feet) 
of frontage;

(d) notwithstanding Section 22A.4(c), if the front yard area is treed, the landscaped 
area is not required but all vegetation within 10 metres of the front lot line shall be 
retained and maintained;

(e) no portion of the operation shall be located within any side, rear, or front yard 
setback;

(f) no operation shall have direct access to either a local or subdivision road, as 
determined by the Municipality's Traffic and Transportation Services Division and 
any access road for such operations shall not occur through lands zoned for 
residential (R-1, R-1A, R-2, R-3, R-B, R-BA, R-A and R-6) or community use (P-3 
and P-4); and

(g) no portion of the operation shall be located within a 1:100 year floodplain.

[Exhibit B-6, LUB, p. 78]
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[202] Ms. Tsang’s report indicates that meeting the zone requirements set out in 

the LUB satisfies the MPS policy requirements that address the minimizing of impact on 

surrounding land uses and watercourses. In her opinion, in considering, for example, 

whether there is reasonable separation from other uses, as the MPS does not state what 

that is, “A planner would turn to the LUB...” to determine what it is. The provisions of the 

LUB are site-specific for C&D operations.

[203] Ms. MacLaurin submitted that the test is not whether the LUB zone 

requirements can be met, but whether the re-zoning can reasonably carry out the intent 

of the policy. She suggested that Ms. Langille’s approach followed the MPS policies and 

looked at whether the property was suitable for a CD-2 Zone first.

[204] Since the Board has already noted that the MPS and LUB were adopted by 

Council at the same time, the Board considers that the LUB provisions of Parts 22A and 

22B inform or explain understanding of the intent of the MPS policies. They are the 

instrument through which the policies are carried out. They are a measure of how the 

Council, and, by implication, the Board can determine whether the decision is reasonably 

consistent with the MPS.

[205] In this case, the proposed operation meets or exceeds the requirements as 

described in Ms. Tsang’s report. The requirements are part of the permitting process. A 

Development Officer would be able to issue a development permit, but that is after re

zoning has been approved.

b) Site Plan Approval

[206] The preambles to each MPS policy for the three types of C&D operations 

all state that the site-plan approval process applies to them. This is set out in Policy P

461:
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P-461 Further to Policies P-46F to P-46H, inclusive, operations shall be regulated 
under a Site Plan Approval Process in order to minimize land use impacts. Siting standards 
shall be set out in the Land Use By-law to address such items as, but not limited to, 
screening, access, outdoor storage, maintenance, stormwater management, lighting, 
signage, and landscaping measures.

[Exhibit B-6, p. 38]

[207] Further, Part 22A.5 of the LUB sets out the general requirements for site

plan approval, stating that the Development Officer is to approve a site plan which 

addresses:

a)

b)

c)

d)

e)

f)

g)

h)
i)

j)

[208]

driveway access to the site shall be located in such a manner to minimize land use 
impacts on adjacent land uses;
separation distances shall be provided from any structure on the site and abutting 
residential or community facility properties to ensure the development does not 
negatively impact upon surrounding properties;
all off-street loading and unloading areas, stockpiles, processing areas, and parking 
facilities shall be located on the site such that no aspect impacts upon adjacent uses 
or streets and screening can be in the form of fencing, berms, vegetation, or a 
combination of elements;
a landscaping plan shall be prepared that protects and minimize land use impacts on 
adjoining lands and the plan shall indicate the type, size, and location of all 
landscaping elements including the landscaping along the front of the property, to 
achieve the objective of the plan;
within any designated side and rear yards, existing vegetation shall be retained unless 
it does not provide for adequate screening measures;
all outdoor lighting shall be oriented such that it is directed away from adjacent 
properties;
all solid waste storage containers shall be screened from view from adjacent 
properties and streets;
impact of the location, number and size of signs;
measures, including but not limited to lot grading, berms, shall be required to 
adequately address the management of stormwater and surface water; and 
provisions are established to ensure the operation and any required site improvements 
are maintained to a high standard.

[Exhibit B-6, Tab 2, p. 78-79]

Ms. Tsang, in answer to questions from the Board, said that this

requirement is different from what Council considers, as it is part of the permitting process 

which allows a Development Officer to “ask for some more specific details before he or

she issues the permit.” She went on to say:

Q. And is that, in your experience, normally something that council would be looking at in 
considering your re-zoning?
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A. It would ... it should inform council and staff as to ...that there's an extra layer of 
approvals necessary. It's not like once they re-zone, then the ... the Applicant could get a 
permit as per the zone, that in fact they have to go through this extra process of site plan 
approval. ...

[Transcript, pp. 361-362]

[209] Ms. Langille, on cross-examination, testified:

A. We ... what was done was we looked at whether or not the proposal that was submitted 
before us could meet the requirements of the site plan approval, but it is my professional 
opinion that the language of the re-zoning criteria has us looking at something that may be 
beyond the minimum requirements that are established in the zone.

Q. So the answer to my ...

A. So I would have looked at them, yes, would want to have ensured that if the re-zoning 
was placed on the property ... that the Applicant would have been successful through the 
permitting process. So that was an exercise that was considered as ... as secondary to our 
review.

[Transcript, p. 483]

[210] However, later Ms. Langille testified, when responding to questions about a 

berm, “.. .when considering the re-zoning criteria, it wasn’t the determination as to whether 

or not they met the requirements of the site plan approval...”

[211] The Board observes that s. 248 of the HRM Charter requires a development 

officer to issue a development permit if the site plan is approved and the development 

“otherwise complies with” the LUB. Section 261(1) is a similar provision.

[212] In the Board’s view, this is a process to be addressed by the Development 

Officer, not Council, once re-zoning has taken place. Whether site-plan approval can be

granted is not an issue for Council to take into account when considering an application 

for re-zoning.

c) HRM By-law L-200

[213] Under HRM By-law L-200, operational requirements for C&D facilities are

set out, including licensing, insurance and bonding, a site plan and an operational plan 

including specific procedures. A development permit must be in place. As discussed
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elsewhere in this Decision, the lack of an operational plan was cited by HRM staff in its 

report to Council. The Appeal Record discloses many email exchanges between HRM 

Staff and Mr. Bellefontaine or his representative questioning operational matters. The 

Appellant maintained that this was not a legitimate concern for Council in considering the 

policies of the MPS, and the Board agrees.

[214] The Board notes that the issue of hazardous materials referred to by Ms. 

Langille is squarely addressed in Section 10(13) of By-law L-200 which prohibits them 

from being delivered to the proposed site. Other issues mentioned by the members of 

the public in letters or comments, such as hours of operation, fire safety, stockpiling of 

materials, length of storage time, are all discussed in the By-law.

IX CONCLUSION

[215] The Board has carefully reviewed all the evidence in this matter and is 

persuaded that the Appellant has met the burden of proof on the balance of probabilities. 

The Board finds that the decision of the Harbour East-Marine Drive Community Council 

to refuse to amend the LUB to re-zone the portion of Kiann’s property from the Rural 

Enterprise Zone to CD-2 to allow a C&D materials processing facility does not reasonably 

carry out the intent of the MPS. Therefore, the appeal is allowed.
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[216] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 23rd day of March, 2020.

Roberta J. Cl

David J. Almon

Jennifer/L. Nicholson
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