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I INTRODUCTION

[1] This matter relates to a complaint filed with the Nova Scotia Utility and 

Review Board (Board), by Blake and Tammie Wall (Complainants), on June 1, 2017 

(Complaint), alleging that the Water Utility of the Village of Tatamagouche (Utility), 

improperly served them with a notice that they would be disconnected from the Utility’s 

water system, effective December 31,2017.

[2] The Walls own a property located at civic # 3222, Highway 246, in the 

Municipality of the County of Colchester. The property is located just outside the Village 

of Tatamagouche, within the Utility’s service boundary.

[3] By letter dated March 9, 2017, the Utility advised the Complainants that their

property was connected to the Utility’s system by a private line. The Utility further advised:

...Due to the size of the line and the volume of flows within the line, there is inadequate 
pressure and that presents a significant risk for bacteria....

[Exhibit W-1, p. 29]

[4] The Utility advised the Complainants the foregoing created a dangerous 

connection pursuant to Section 21 of the Utility’s Schedule of Rules and Regulations 

(Rules), and that to prevent contamination, water service had to be disconnected.

[5] The Complainants take the position that the notice was issued in bad faith, 

and that their service cannot be disconnected by the Utility without the Board’s approval, 

pursuant to s. 53 of the Public Utilities Act, R.S.N.S 1989, c. 380, as amended (PUA).

[6] The resolution of the Complaint turns, in large measure, on whether or not 

a 25 mm water line (Subject Line), which was installed in 1995, to permit Flora Wall, Blake 

Wall’s late mother, who then resided at civic # 3222, to access home dialysis, is a private 

line, or whether it forms part of the Utility’s system.
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[7] For the reasons which follow, the Board finds the Subject Line forms part of 

the Utility’s system. Service to the Complainants cannot be permanently abandoned 

without the Board’s approval.

II BACKGROUND

[8] The Complaint was filed on June 1,2017. In accordance with the Board’s 

usual practice in these matters, the Board requested a response to the Complaint from 

the Utility, which was filed on June 21,2017. On July 5, 2017, the Complainants provided 

comments relating to the Utility’s filing.

[9] On August 3, 2017, Board staff issued Information Request (IRs) to the 

Complainants and the Utility. IR responses were received from the Complainants on 

August 23, 2017; and, from the Utility on August 25, 2017.

[10] After analysing the information on file, the Board determined that an oral 

hearing would be required to make a proper determination in this matter.

[11] A hearing date was established, and a filing date prescribed, by which date 

any additional documents which the parties intended to reply upon, had to be filed. As 

well, a witness list was to be provided by that date.

[12] The Board held a hearing at the Royal Canadian Legion, 80 Queen Street, 

Tatamagouche, Nova Scotia, on November 1, 2017. Tammie Wall appeared on behalf 

of the Complainants. The Utility was represented by Dennis J. James, Q.C.

[13] At the hearing, the written documentation filed in advance of the hearing 

was formally adopted into the record by the Complainants and the Utility.

Document: 259798



-5-

[14] Ms. Wall was the only witness appearing for the Complainants. Mr. James 

initially called a witness panel consisting of Michelle Newell, P.Eng, Director of Public 

Works, Municipality of the County of Colchester, and Councillor Michael Gregory, Utility 

Chair. Tim Sharpe, Utility Manager, Dave Willemson, Utility Worker, and Andy Frizzell, 

Utility Worker, were also made available. Mr. Sharpe and Mr. Willemson also testified in 

the proceeding.

[15] During the course of the hearing, the Board requested that the Utility file the 

Rules applicable to the Utility in 1995, when the Subject Line was initially installed and 

service connections made to civic # 3222 and civic # 3233. The Board also requested the 

Rules applicable in 2008, when a property located at civic # 3203, was connected to the 

Subject Line. This information was filed with the Board as an undertaking on November 

7, 2017.

III ISSUE

[16] The sole issue in this proceeding is whether the Utility’s notice dated 

March 9, 2017, advising the Complainants their water service would be disconnected 

effective December 31, 2017, was properly issued in accordance with the PUA, and the 

Utility’s Rules.

[17] The Board finds the answer to this question is no.

IV JURISDICTION

[18] The Board’s jurisdiction to investigate customer complaints is derived from 

two sources.
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[19] Pursuant to s. 83 of the PUA, if five persons make a complaint relating to 

the Utility’s compliance with the regulatory regime, the Board is mandated to conduct an 

investigation.

[20] In this case, where there are only two complainants, the Board is 

nevertheless authorized to pursue an investigation, if it determines one is warranted, 

pursuant to s. 19 of the PUA, which states:

19 Whenever the Board believes that any rate or charge is unreasonable or 
unjustly discriminatory, or that any reasonable service is not supplied, or that an 
investigation of any matter relating to any public utility should for any reason be made, it 
may, on its own motion, summarily investigate the same with or without notice.

[21 ] As the Board indicated at the hearing, it is pursuant to s. 19 of the PUA that

the Board instituted this proceeding. Neither party challenged the Board’s jurisdiction to

do so.

V EVIDENTIARY ISSUES

[22] Much of the evidence in this proceeding was provided in written form. It 

contains considerable hearsay. All this evidence was formally adopted into the record at 

the hearing, without objection from either party.

[23] Section 19 of the Utility and Review Board Act, S.N.S. 1992, c. 11, as 

amended says:

Admissibility of evidence

19 The Board may receive in evidence any statement, document, information or 
matter that, in the opinion of the Board, may assist it to deal with the matter before the 
Board whether or not the statement, document, information or matter is given or produced 
under oath or would be admissible as evidence in a court of law.

[24] In this case, the Board has allowed all the pre-filed evidence to be entered 

as Exhibits, and made judgements as to its weight and relevance.

Document: 259798



-7-

[25] The Board notes that while a number of the discussions surrounding the 

Subject Line indicate it was installed in 1995, some of the documents seem to suggest 

this occurred in 1994. The precise date when the installation occurred is not relevant to 

the Board’s analysis.

[26] In advance of the hearing, the Board issued a procedural direction. The 

parties were to file and exchange any additional documents they intended to rely upon 

prior to the hearing.

[27] At the hearing, the Utility sought to introduce a document, relating to a 

proposal, apparently made to the Utility by the Complainants, and the current owners of 

civic # 3203, and civic # 3233. These owners had also been served with disconnection 

notices.

[28] Ms. Wall objected to its introduction at this late stage. From responses to 

questions by the Board, it appears the document related to a proposal put forward in the 

event the Board ruled against the Complainants.

[29] While Mr. James sought to justify its admission based on its use for the 

limited purpose of cross-examination, the Board ruled there was no valid reasons why it 

had not been provided in advance of the hearing, so that the Complainants, as 

unrepresented litigants, would be aware what case they had to meet.

VI FACTS

[30] The Utility was formed in 1977, and its initial interim rates were approved in 

that year. It does not appear a service boundary for the Utility was clearly defined until 

2001.
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[31] The service boundary of the Utility includes all of the Village of 

Tatamagouche, together with any properties outside the Village serviced as at 

October, 2000. This would include civic # 3222 and civic # 3233, which both received 

water service as at the relevant date.

[32] In 1995, a community fundraising effort was undertaken to raise money so 

that the Subject Line could be installed to provide water service to Flora Wall, who 

required a consistent flow of water to enable her to receive home dialysis.

[33] In addition to the community fundraising, John Nickleson, who, at the time, 

resided at civic # 3233, and Murray MacKay, who resided at civic # 3202, both made 

financial contributions on the understanding they would be permitted to access the 

Subject Line.

[34] The Subject Line was joined with the Utility’s 200 mm main line near the 

juncture of Cooper Road and Highway 246. The Utility has no documentation related to 

this connection, except a sketch which shows no dimensions.

[35] The Utility indicates it does not know precisely where the Subject Line is 

located, as it says it was not formally involved in its installation. It does not know if there 

is a shut-off valve where the Subject Line connects with the Utility’s 200 mm main line. 

As the Utility has no evidence of the existence of a shut-off valve, which would be an 

important infrastructure component, it is reasonable to infer it does not exist. The Board 

finds as a fact there is no shut-off valve at this location.

[36] The Subject Line was installed by a contractor named Wayne Waugh, who 

is now deceased. There was apparently assistance from volunteers, including Utility 

workers, who donated their time.
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[37] The Utility advised it does not know the exact location of the Subject Line. 

Because the Subject Line is the public road right-of-way where it connects to civic # 3233 

and civic # 3222, and there is no reason to believe the line would deviate from the right- 

of-way, the Board finds it is a reasonable inference that it was placed in this right-of-way 

from the connection point with the Utility’s 200 mm main line, to its end point at the end 

of the Complainants’ driveway.

[38] In 1995, both the properties at civic # 3222 and civic # 3233 were connected 

to the Subject Line. Water meters were installed at both locations. They were both 

charged the same rates as all other residential customers.

[39] Mr. Nickleson made a verbal agreement not to use water for tasks that 

required large quantities of water, such as washing clothes, between the hours of 9 A.M. 

and 1:00 P.M. on Mondays, Wednesdays, and Fridays, when Flora Wall’s dialysis 

machine would be operating.

[40] The MacKays did not connect to the Subject Line in 1995; but, because of 

the known water issues associated with their property, they knew they would do so when 

they could afford the associated costs.

[41] The Utility says there was no formal acceptance of the Subject Line as a 

Utility asset, and it has not been treated as a donated asset for accounting and 

rate-making purposes.

[42] When the Subject Line was installed, there was no written contract of any 

kind between the Utility and the owners of civic # 3222, # 3233 and # 3203. There was 

no written contract between the owners themselves as to the ownership, and 

responsibility for repairs and maintenance, of the Subject Line.
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[43] The Subject Line runs along at least two properties between the connection 

point with the Utility’s 200 mm line and the Complainants’ property, neither of which are 

connected to the Subject Line.

[44] There are no agreements permitting access to these two properties to 

enable repair and maintenance work to be undertaken on the Subject Line. The evidence 

indicates if this type of work was required, it could probably be done in the public road 

right-of-way, which belongs to the Province of Nova Scotia. A permit would be required 

from the Province. This would be the case for both the property owners and the Utility.

[45] By 2006, Flora Wall had become increasingly ill and could no longer have 

dialysis at home.

[46] In the fall of 2007, the current owners of civic # 3233, Chris and Wendy 

MacLean, purchased the property from a Mr. Smith, who had acquired the property from 

Mr. Nickleson in 2002.

[47] When the MacLeans opened their water account in 2007, and their 5/8” 

water meter, and shut-off valve, were installed by the Utility, they were not advised by the 

Utility that the Subject Line was considered a private line. Since 2007, the MacLeans 

have been charged the same rate as all other residential customers of the Utility who are 

connected to the Utility’s system by a 5/8” meter.

[48] There is no evidence consent was sought from the Walls, or the MacKays, 

in relation to the MacLean connection.
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[49] On July 8, 2008, Mr. MacKay wrote to the Utility. The letter states:

—- 0-4 WxCU <3t_ jjy} jCXi_
J Aj-U Oy c£ty(e> J a-UJt.L^_*v_,

-£ot\JL/ yOo^Oi^CJXy ^ET (Hj-Xj 7^£-c vL&©i.i-A*»_/

JhsKs^j^j Co^kJ- <*- ^JUXc*^ AJJoJJU . -iAjJuz^tU uiu'

,ytO ^CO'—/ olJUL/^J i ,yto wA-*s-(S-^.yOyj

/ ....... ...............
^.IjUA-ASi-s L^^UlKtKs JVV_*JL>GOUoA^_^ <*_ ‘-AfcU_/ ~^JLCr\ cxJ

JljJcsXXS—- Cj+ifitMA sCX*} ^ SC6 yjjo .

[Exhibit W-5, p. 9]

[50] Attached to Mr. MacKay’s letter was a note from Flora Wall which says:

c~^jASiK-

X^UL\jYy\^, ^c^cLo

iSTYUj ^LU-C.'jteA-> jbshJL, ,

[Exhibit W-5, p. 10]

[51] The MacKay letter also contained a receipt from Tatamagouche Hardware 

Centre Limited, made out to Mr. MacKay, dated October 4, 1994, for the “cost of original 

materials.” It is a reasonable inference this invoice relates to Mr. MacKay’s financial 

contribution for the Subject Line.

[52] Mr. MacKay’s request was discussed at a Utility meeting on July 11,2008.

The minutes of the meeting reflect the following:

Connection/Extension A letter requesting a water connection/extension was
received from Murray MacKay and was handed out to the
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Committee members. Mr. MacKay is requesting an 
extension from Carl & Flora Wall's line, as he paid for half of 
the costs at the time of their hookup in 1994. It was agreed 
that this request would be acceptable as it was agreed to in 
1994 and therefore would be grandfathered in.

Moved by Deputy Mayor Matheson, seconded by Dr. 
Whitman "that this be viewed as a connection as opposed to 
an extension, as a new 3/4" line is all that is needed to 
connect" MOTION CARRIED UNANIMOUSLY.

There was discussion regarding an extension on Hwy 311, 
but will wait for request from residents as this may involve a 
boundary change.

[Exhibit W-5, p. 14]

[53] As the Subject Line ended at civic # 3222, in order to extend service to the 

MacKay property, drilling under Highway 246 and a brook, was required. The MacKays 

incurred costs of approximately $6500. The Utility installed the required shut-off valve 

and meter, allowing the MacKay household access to the Utility’s water system.

[54] The Utility did not advise the MacKays there were any issues with water 

volumes or flow pressure. It did not advise the MacKays it considered the Subject Line a 

private line. The MacKays have paid the same water rates as all other residential 

customers on the Utility’s system who have a 5/8” water meter connection. There is no 

evidence consent from the MacLeans was sought for this connection.

[55] In 2014, Flora Wall’s husband, Carl, arranged to have civic # 3222 

disconnected from the Subject Line when he moved to a senior’s apartment. Flora Wall 

was deceased by this time.

[56] In 2014, the Complainants decided to construct a new home at civic # 3222. 

In an email dated October 29, 2014, the Complainants’ contractor, Joel Ward, asked the 

Utility about the cost for a lateral connection in the Tatamagouche area, but did not specify 

the location.
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[57] On November 12, 2014, the Utility issued a water permit, for civic # 3222. 

The application indicated a new single unit dwelling was being constructed at this location.

[58] The Conditions of Issuance specified:

1. The County shall provide a metered water connection to the property at the curb-stop 
near the property line.

2. The owner must contact the County office for an inspection at the time of hooking up the 
home water supply to the curb-stop.

A notice of 24 hours is required.
[Exhibit W-4, p. 8]

[59] Mr. Wall paid a fee of $125 to the Utility on December 10, 2014.

[60] The water connection to civic # 3222 took place in or around 

February, 2015. The connection was made under the supervision of the Utility. The 

Complainants were not advised the Utility considered the Subject Line a private line. 

There is no evidence consent was sought from the MacLeans or the MacKays in relation 

to this connection.

[61] There is some dispute as to whether or not the Utility recommended a water 

pump be installed at the time of connection. In the end, this factual issue is of little 

relevance, as the Board finds the Utility was at least aware a water pump was being 

installed, and did not object to the installation.

[62] The Utility received no complaints regarding water pressure prior to the 

construction of the new home at civic # 3222. The Utility has done no repairs or 

maintenance on the Subject Line. There is no evidence any repairs or maintenance have 

ever been required in relation to the Subject Line.

[63] Following the construction of the new home by the Complainants, the 

MacLeans began to report major issues with their water pressure.
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[64] In the fall of 2015, Councillor Gregory approached the Walls to advise them 

of the water issues being experienced by the MacLeans, and asked whether they would 

be willing to meet with Ms. Newell to discuss possible solutions.

[65] In December, 2015, the Utility proposed to install a 200 US gallon storage 

tank, at the MacLeans’ property, with potential for expansion. While this solution appears 

to have initially been acceptable to the MacLeans, on February 11, 2016, in an email to 

Ms. Newell, they expressed reservations about the potential smell of chlorine; potential 

evaporation of chlorine; potential water temperature issues; additional power 

consumption; and, reliability of supply during heavy water usage.

[66] The February 11, 2016, email concluded with the following:

We really don't feel that we should be subject to this. The county should provide the proper 
service we have been paying for. a.) A new construction should not have been added onto 
an already strained supply, b) I should not be penalized now for a sub-standard job that 
was done years ago with regards to the supply line that was put in place at that time. I 
realize hind sight is 20/20 but it is what it is.

[Exhibit W-6, p. 6]

[67] On March 3, 2016, the MacLeans pressed for a response to their concerns.

The Utility responded as follows, on March 4, 2016:

We're looking at other options to improve the service, but will take some time. I will know 
more in the next couple of weeks and can follow up with you then.
Michelle

[Exhibit W-6, p. 5]

[68] On March 22, 2016, Councillor Gregory and Ms. Newell met with the Walls. 

The history of the installation of the Subject Line, as it was known to the Walls at the time, 

was discussed. As well, the history of the installation of the water pump was provided.
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[69] At the meeting, Ms. Newell provided two possible solutions; both at the cost 

of the Utility:

• install a holding tank in the Walls’ basement;

• possibly install a new well.

Both these were described as less costly than installing a new water line to the 200 mm 

main; which cost was estimated to be approximately $250,000.

[70] The Walls suggested it might be possible to upgrade an existing well in the 

cellar. The Utility agreed to explore this option. In the interim, the Utility indicated it would 

be doing flow tests to determine whether in fact the Walls’ booster pump was the source 

of the water pressure issues experienced by the MacLeans.

[71] On July 15, 2016, Ms. MacLean sent a strongly worded email to the Utility 

complaining about a loss of pressure and asking that the matter be “handled once and 

for all [p]roperly.”

[72] On July 18, 2016, Ms. Newell communicated the results of the flow tests in

an email to the Complainants, which says in part:

Based on the flow tests we conducted on March 30 within the residences in the area, we 
have determined that when your booster pump runs, water does in fact stop in the adjacent 
home, indicating very low pressures in the lines. This can be an issue not only because of 
the lack of flow, but when water pressure in a line gets very low, it can draw a vacuum and 
potentially draw in contamination from outside the water pipe, which can be harmful.

If possible, I would like to arrange a time to come out and meet with you again to discuss 
further. Please let me know if you have any time in the next couple of weeks. In the 
meantime however, since we are continuing to see large drops in water pressure in this 
main line in your area, it will be necessary for you to permanently disconnect your pump in 
order to ensure that we protect the quality of the water for all users.

[Exhibit W-1, p. 8]

[73] Ms. Newell also advised she was unable to find records relating to the old 

well discussed in the March 22, 2016, meeting, so it could not be assumed this well could
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be re-used. She further indicated the Municipality’s building inspector advised there was 

no minimum water pressure associated with obtaining an occupancy permit.

[74] In response, the Complainants said the following, in an email dated July 18, 

2016:

Hi, it has been a while since we have met. We are certainly willing to meet again to discuss 
our options.I am frustrated that you have been told that water pressure is not a factor for 
an occupancy permit. Something doesn't seem right. This is what we were told. Either way, 
we need water to live.

I do find it ironic that you are getting back to us this week as our pump has been turned 
OFF since our last meeting at the end of March. It is only last Monday, July 11th that I had 
to plug the pump back in because there wasn't enough pressure to do laundry. Evidence 
of this is our last water bill which can document the difference in consumption. We have 
tried to help the situation. Perhaps, if we are being made to unplug our pump to preserve 
the integrity of the lines and quality of the water, then others should be made to limit their 
water consumption (pools, hot tubs, extensive water use to wash horse trailers-according 
to face book).

We are willing to comply to whatever needs to happen to solve this issue and keep people 
healthy. However, I am not willing to not have enough water to do daily living tasks when 
others continue to enjoy luxuries.

[Exhibit W-1, pp. 8-9]

[75] On August 8, 2016, Councillor Gregory and Ms. Newell met with the Walls. 

Ms. Newell informed the Walls the Utility would pay for the cost of drilling a new well, but 

would not pay if any anti-saline system was needed.

[76] The Walls again suggested they try and reuse the old well, which was now 

located under their garage, as they felt salt had not been an issue for Carl and Flora Wall, 

when this well was in use. Ms. Newell agreed this possibility should be explored.

[77] The Walls proceeded to uncover the old well, by cutting a hole in their 

garage floor, and pumped out water until it had sufficiently cleared, so it could be tested.

[78] In an October 4, 2016, email, Ms. Newell asked about progress in relation 

to uncovering the old well, and taking a water sample. She wanted to retain the services 

of a well driller to assess the situation once the well was exposed. She also inquired 

about the booster pump, as follows:
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Also, can you confirm that your pump has been disconnected since our last meeting? We 
are continuing to see major pressure drops in the line and in order for us to properly define 
solutions for all home owners, we really need to know if these issues are happening with 
or without the pump being in operation.

[Exhibit W-1, p. 14]

[79] While there was no email response from the Walls directly answering the 

question about the use of the booster pump, Ms. Wall has indicated the booster pump 

was disconnected.

[80] On October 6, 2016, Ms. Newell sent an email to the Walls, which said in 

part:

I was speaking with Brian at Hub Well Drilling earlier today regarding the potential 
installation of a well on your property, and an assessment of the old well under your garage.
He indicated that he had already been speaking with you and he asked me to send along 
his apology that he had not yet stopped by your house.

I spoke with him about finalizing a possible well water supply for your home and he 
suggested it would be best for all of us to meet at site to discuss the options and he would 
prepare a cost estimate to carry out the work. He also noted that he could include costs 
and options for treatment of the well water should salty water become an issue.
After meeting with my CAO earlier this week, we agreed that the County would be willing 
to pay the costs for the installation of the well, including any treatment for salt should this 
be necessary.

[Exhibit W-1, p. 16]

[81] In response, in an October 7, 2016, email, the Walls said, in part:

We have tried to be as positive as we can be to remedy the water situation. As I am sure 
you are aware, we were very disappointed after the last meeting. We are willing to set up 
a meeting for next week to discuss whether we continue to try to use the old well or go the 
new well route. However, it only makes sense that we have Hubwell there so that we only 
need one meeting as Blake would be leaving work early again to attend. After this meeting 
we would like to have a written agreement between us that clearly outlines who is 
responsible for carrying out the different tasks that need done and who is responsible for 
payment of these tasks once completed.

[Exhibit W-1, p. 17]

[82] An October 11, 2016, meeting was arranged with Hub Well Drilling, where 

the company agreed to perform a pressure test on the old well. A further hole was 

required in the garage floor to allow sufficient access.

[83] Hub Well eventually provided a quote to Ms. Newell, who authorized the 

work to proceed on Friday, November 4, 2016.
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[84] The results of the pressure testing were disappointing. The Walls 

expressed the desire to have Tony Hingly, a local contractor, drill a new well.

[85] In a November 9, 2016, email, Ms. Newell indicated:

I expect a formal report from the driller this week, however you are correct in saying that 
the current well didn't perform as needed. The flow was low, just over a gallon per minute, 
which isn't enough volume for the home, plus the water didn't clear up even after 3 hours 
of pumping. We aren't opposed to hiring a different driller to install the well. I will need to 
update my CAO this week and ask for approval before we move to the next step. I will let 
you know as soon as I have more information.

[Exhibit W-1, p. 22]

[86] The Board notes that in the fall of 2016, Ms. Newell and Councillor Gregory 

contacted the MacKays. This encounter is described by the MacKays in correspondence 

to the Board:

In the fall of 2016, we had a visit from Councilor, Mike Gregory, and a TWU employee who 
came to check our water supply pressure. It was at that time we were told our neighbors, 
the Walls and MacLeans were having issues with water pressure. Not long after we had a 
visit from Councilor Mike Gregory and Michelle Newell offering the possible installation of 
a larger holding tank to prevent low pressure issues. No action was taken regarding this 
offer. After the problem of low pressure was pointed out to us, we became more aware.
Since we are both retired, our water requirements are small compared to working families 
with children and busy schedules. We can only imagine how frustrating it was for our 
neighbors to deal with these water concerns for so long.

[Exhibit W-6, p. 11]

[87] On December 22, 2016, Ms. Newell provided further information to the 

Complainants. Her email says:

As a follow up to our phone conversation last week, I just wanted to touch base and let you 
know that I will be arranging a Tatamagouche Water Utility Committee meeting early in the 
new year to discuss this water pressure issue. Because the committee approves all 
expenditures for the utility, I will need their ok to proceed with any work or any related 
documents. I will try to update you as soon as I can after that meeting.

[Exhibit W-1, p. 15]

[88] On February 3, 2017, Ms. Newell provided the Complainants with a further 

status update:

Just wanted to drop you a note to update you on things with the water system issues on 
the 246. Essentially the water pressures still continue to be an ongoing issue. So I have 
set up a meeting for Tuesday with the Water Utility Committee to discuss expenditures on 
a few proposed fixes. After that I should be able to update you on the potential drilling of a
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new well on your property. Also, for your info/records, I am attaching the report we received 
from the driller on your well test. We have already paid the invoice, so please disregard.

[Exhibit W-1, p. 24]

[89] Ms. Newell indicated she met with the MacLeans on February 7, 2017, and 

discussed the possibility of installing a well on their property, but the matter would need 

to be discussed in more detail at a Utility meeting. The MacLeans say an offer to install 

a well was made.

[90] Without further communication with the Walls, on March 9, 2017, Mr.

Gregory delivered the disconnection notice. It says, in part:

This letter is to address the private line that supplies water to your home. As you know, this 
line was installed to service the property of Flora Wall in 1995 to assist with her dialysis 
treatment. The Tatamagouche Water Utility (TWU) permitted the line to connect its system 
in order to supply Ms. Wall water. Two additional properties accessed this private line and 
have also purchased water from the TWU. The line itself has never been part of the TWU.
It was not installed by TWU nor has it been maintained by TWU.

Upon review, it appears that the private line is not properly sized and it represents a risk to 
the TWU system. Due to the size of the line and the volume of flows within the line, there 
is inadequate pressure and that presents a significant risk for bacteria. TWU has an 
obligation to protect its system and has determined the private line must be disconnected 
from the TWU system.

Section 21 of the Regulations mandates the TWU to cause the disconnection to prevent 
contamination:

21. DANGEROUS CONNECTIONS: No connection shall be permitted to 
any installation: equipment or source in such a manner as may allow any 
contamination to pass from such installation, equipment or source into the 
Utility's water supply system. If any such connection exists the Utility may 
discontinue the supply of water to such customer.

TWU is writing to advise that effective December 31, 2017, the connection between the 
private line and the TWU system will be discontinued. We will continue to monitor the TWU 
system to ensure that there is no risk that will cause us to disconnect the line at an earlier 
date. TWU reserves the right to disconnect the line immediately if a risk is identified. You 
should take immediate steps so that you are able to arrange an alternate supply of water 
as soon as possible. [Emphasis in original]

[Exhibit W-1, p. 30]

[91] The MacLeans and MacKays were also served with a disconnection notice 

on or about the same day. This was the first time the Utility advised all three households 

the Subject Line was considered a private line.
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VII LEGISLATION AND RULES

[92] The following provisions of the PUA set out the statutory framework relevant

to this matter:

Orders by Board respecting rates and charges of utility

44 The Board may make from time to time such orders as it deems just in 
respect to the tolls, rates and charges to be paid to any public utility for services rendered 
or facilities provided, and amend or rescind such orders or make new orders in substitution 
therefor.

Duty to furnish safe and adequate service

52 Every public utility is required to furnish service and facilities reasonably 
safe and adequate and in all respects just and reasonable.

Abandonment of operating line or works

53 No public utility shall abandon any part of its line or lines, or works, after 
the same has been operated, without notice to the Board, and without the consent in writing 
of the Board, which consent shall only be given after notice to the city, town or municipality 
interested and after due inquiry had.

[93] In 1995, when the Subject Line was installed, the Utility’s Rules said, in part,

the following:

"Customer" means a person, firm, or corporation who or which contracts to be supplied 
with water at a specific location or locations.

3. Contracts - Before rendering service the Utility may require an official application form 
to be submitted by the customer of the premises or his duly authorized agent.

15. WATER TO BE SUPPLIED BY METER. Except when water is used for construction 
purposes from a hydrant under the supervision of the Utility, and except in these 
Regulations otherwise provided, all services other than those used exclusively for fire 
protection shall be metered by the Utility. The Utility shall determine the size and type of 
meter to be installed in each case. All meters shall be the property of the Utility. [Exhibit W- 
7, p. 26]

24. Dangerous Connections - No connections shall be permitted to any installation, 
equipment, or source in such a manner as may allow for contamination to pass from
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such installation, equipment, or source into the Utility water supply system. If any such 
connection exists the Utility may discontinue supply of water to the customer.

27. Service Pipes - Upon receipt of an application for service to any premises located on 
any portion of a street through which a water main pipe is laid and which premises are 
not already provided with water service, the Utility shall install a service pipe which it 
considers to be of suitable size and capacity. No pipe smaller than V* diameter shall 
be laid for any service.

The supply and laying of a service pipe and fittings between the water main and the 
property line shall be provided and paid for by the Utility. From the property line to the 
premises the installation shall be provided and paid for by the customer. If the customer 
requires a larger sized service than that determined by the Utility, he shall pay for the 
difference in installation cost, where such installation is between the water main and 
the property line.

[Exhibit W-7, pp. 3-7]

[94] The following amendments to the Rules were made in 2001, and were in

effect when service was provided to the MacKay’s at civic # 3203:

34. Extensions

Upon application for the extension of water service by an owner of property situated on any 
street or highway or portion thereof in which a water main has not been laid and situated 
within the boundary established for water service, the Water Utility Committee may:

(D

and

give approval in principle for the extension, subject to:

(a) the design being approved by the Director of Public Works for the 
Municipality or his designate from time to time;

(b) the design and construction being supervised by a registered professional 
engineer with unrestricted opportunity for inspection by the Director of 
Public Works for the Municipality or his designate from time to time;

(c) the cost of the extension being paid for fully by the applicant except as 
authorized under subsection (2);

(d) ownership of the water line being provided to and accepted by the Utility 
before any water services are connected to the extension and thereafter 
the water line extension becoming a part of the Utility and all of the 
applicable regulations affecting the operation of the Utility applying;

(e) such other conditions as the Water Utility Committee may see fit to 
impose

(2) subject to approval in advance by the Utility and Review Board in each instance 
in which the Utility’s contribution to the capital cost of the extension under this 
subsection exceeds $5,000.00 and subject to such other conditions as the Water 
Utility Committee may see fit to impose, give approval in principle to a capital cost 
contribution by the Utility of up to the lesser of $50,000 or $2,000 per lot or 
proposed lot to be serviced by the extension. In exercising its discretion under 
this subsection, the Water Utility Committee shall consider:

(a) the adequacy of the financing arrangements of the applicant to pay for the 
balance of the cost of the extension, including possible cost over-runs; and
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(b) the extent to which the extension is likely to result in additional revenues to 
the Utility, and the timing of such additional revenues; and the applicant shall 
provide such information regarding the proposed extension and any 
proposed development project associated with it as may be reasonably 
requested by the Water Utility Committee in order to assess an application 
for a capital cost contribution under this subsection, 

or

(3) refuse a request for an extension where the extension is, in the opinion of the 
Water Utility Committee on the advice of the Director of Public Works of the 
Municipality, not feasible without the Utility incurring additional capital 
expenditures beyond the cost of the extension itself.

35. Boundary for Water Service

The boundary established for water service by the Utility is the boundary of the Village of 
Tatamagouche plus any any [s/'c] properties outside the Village which are currently 
serviced as at October 1, 2000.

[Exhibit W-7, pp.35-36]

[95] The provision in the Rules in effect in relation to service pipes, at the time 

the MacKays connected to the Subject Line, continued to provide that a connection would 

be done at the cost of the Utility, up to the applicant’s property line, where 3/4’ line was 

utilized.

[96] The current version of the Rules, related to service pipes, now says:

24. SERVICE PIPES: Upon receipt of an application for service to any premises 
located on any portion of a street through which portion a main water pipe is laid 
and which premises are not already provided with water service, the Utility shall 
install a service pipe which it considers to be of suitable size and capacity. No pipe 
smaller than 3/4" in diameter shall be paid for any service.

The cost of supplying and laying 3/4" service pipe and fittings, including the 
necessary excavation for the laying of the service pipe, backfilling, and 
replacement of the street and sidewalk surfaces from the water main in the street 
to the street line shall be done by the Utility or its contractor at a fixed fee of $5,500.
In cases where boring/auguring under the street is required by Nova Scotia 
Transportation and Infrastructure Renewal, the fee shall be the actual cost of the 
installation. From the street line to the premises, all costs shall be paid by the 
customer.

For services larger than 3/4" the whole cost shall be borne by the customer.

Should any person make application for more than one service to his premises, 
the decision as to the necessity of the additional service shall be made by the 
Utility, and if the additional service is installed, the total cost thereof from the main 
to the customer’s premises shall be paid by such applicant.

All services must be installed in accordance with the Rules and Regulations of the 
Municipality and to the satisfaction of the Utility.

Document: 259798



-23-

When a service has been installed without objection from the customer as to the 
location of the same, no subsequent removal of or alteration to the position of the 
pipe shall be made except at the expense of the customer requesting such removal 
or alteration.

VIII ANALYSIS AND FINDINGS

[97] The Utility’s main arguments are as follows:

• The Utility never formally accepted the Subject Line as part of its undertaking, and 

it has always been treated as a private line;

• The evidence of the Complainants, and the MacKays, shows they were aware the 

Subject Line was a private line;

• The minutes of the meeting approving the water service connection to the 

MacKays; and, the correspondence from the MacKays and Flora Wall 

accompanying the application for service, show that the Subject Line was a private 

line;

• The fact the Utility did not advise the customers that the Subject Line was a private 

line does not provide the Board with jurisdiction to deem the Subject Line to be a 

part of the Utility’s infrastructure;

• The Utility acted in good faith in attempting to resolve the water pressure issues 

when they arose in 2015; although, the Utility takes the position Ms. Newell was 

not allowed to make certain commitments on behalf of the Utility;

• The low pressure in the Subject Line causes a potential risk of contamination to 

the Utility’s system, and the termination notice was given in good faith due to these 

safety concerns.
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[98] The Complainants’ argument can be summarized as follows:

• The Utility treated the three customers receiving service from the Subject Line as 

individual customers, and did not advise them the Subject Line was a private line;

• The Utility acted throughout as if the infrastructure was the Utility’s responsibility;

• It was only when the Utility could not obtain agreement from all three customers 

as to proposed solutions, and the cost of installing a new line was seen as 

prohibitive, that the Utility changed its position. It is in this sense that the 

Complainants allege bad faith.

[99] The status of the Subject Line is not easily discernible. Yet this is precisely 

what the Board must determine in order to decide whether or not the Utility’s notice to 

terminate service constitutes the abandonment of “any part of its line or lines, or works, 

after the same has been operated”. If so, pursuant to s. 53 of the Act, the Board’s 

approval is required. If not, provided the termination of service to the customers is 

authorized by the Rules, Board pre-approval is not required.

[100] The fact that the Utility did not formally accept the Subject Line in writing, 

while a factor to be considered, does not determine the issue. In fact, it is not surprising, 

given that when the Subject Line was installed, the Utility’s Rules did not contain a 

provision relating to extensions of service.

[101] The failure to include a donated asset in rate base would not have been 

unusual at the time. It is only relatively recently that the Board has been insisting that 

donated assets be depreciated, resulting in a corresponding revenue requirement 

intended to provide for the replacement of these donated assets.
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[102] An extension provision was only incorporated into the Rules in 2001. It now 

provides for formalities to be followed, including that the applicant for service is generally 

responsible for associated costs, subject to the Utility potentially, but not necessarily, 

agreeing to pay a portion of these costs. The extension provision also provides for formal 

acceptance of an extension prior to the connection of water services.

[103] The provision relating to the connection of service pipes, which existed 

when the Subject Line was installed, allowed for a connection where a potential customer 

resided on a street along which a water main pipe was already laid. The Utility was 

responsible for the installation of a 3/4" service pipe, from the water main to the property 

line of the customer. The customer was responsible for the cost of the service pipe, from 

the property line to the customer’s premises; and, for the additional cost if a service pipe 

greater than 3/4” in diameter was required.

[104] In this case, the entire cost of the Subject Line, which was greater than 3/4" 

in diameter, was paid by the Walls, by virtue of community fundraising; and, to a certain 

extent, by the MacKays and Nicholsons. There was no existing water main running along 

the customers’ properties.

[105] It therefore appears the situation was not directly contemplated by the 

Utility’s Rules. However, the fact scenario is more akin to an extension, paid for by the 

applicants, than to a connection to an existing water main.

[106] The fact that civic # 3222 and civic # 3233 were separately metered, without 

any shut-off valve where the Subject Line joins with the 200 mm water main, also tends 

to show the Utility considered it had two separate customers on a line it would administer, 

rather than a private line from the point of connection with the 200 mm water main.
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[107] The lack of any written agreement between the Utility, and the customers, 

as a group, who could take service from the Subject Line, tends to show that, rather than 

considering the premises which would receive water as one group of customers receiving 

service from a private line, the Utility considered each customer as the Utility’s individual 

customer.

[108] The Board notes that it is also not clear whether the verbal agreements, 

discussed in the Complainants’ evidence with respect to limitations on water use, at the 

time the Subject Line was installed, were made with the Utility, or Flora Wall, or both. 

Therefore, these arrangements do not clarify the status of the Subject Line.

[109] The documentary evidence at the time the MacKays were connected to the 

Subject Line in 2008 does not clearly establish the status of the Subject Line, as 

suggested by the Utility.

[110] The request from Mr. MacKay does not specify whether he is requesting an 

extension of service, or a connection to an existing water main. The use of the words 

“hook up” would tend to imply a connection.

[111] While the letter from Flora Wall, granting permission to “hook into my water 

line”, might tend to show the Subject Line was considered to be a private line, no such 

permission was sought from the owners of civic # 3233.

[112] It is difficult to see how Flora Wall could be seen as the sole owner of the 

Subject Line, if there were financial contributions from all three property owners. It is also 

difficult to see why Mr. MacKay would need permission at all, given his financial 

contribution.
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[113] Therefore, the permission sought from Flora Wall is more likely related to 

the same water consumption issues raised by the verbal agreements at the time the 

Subject Line was installed, than an acknowledgement as to who owned the Subject Line. 

Note that at this time it appears Flora Wall was no longer able to partake of home dialysis. 

She therefore probably had fewer concerns about water flow.

[114] The Utility minutes are ambiguous at best, and in fact tend to show the 

opposite of what the Utility argues these minutes prove.

[115] The actual wording of the approval motion indicates service to the MacKays 

is to be “viewed as a connection as opposed to an extension.” A connection implies there 

is an existing Utility water main to which the MacKays can connect.

[116] The grandfathering language is also somewhat ambiguous. Absent some 

type of grandfathering, the MacKays’ premises would have been outside the Utility’s 

service boundary, as neither the 200 mm water main along Cooper Road; nor the 25 mm 

water line along Highway 246, reached civic # 3203. Therefore, the amendments in 2001, 

which established the service boundary retroactively, may not have specifically captured 

the MacKay property.

[117] As well, the MacKays had agreed to the cost of the connection when the 

Subject Line was installed. Under the Rules in 2008, a connection would be done at the 

Utility’s cost. In order to provide water service to the MacKays, without seeking Board 

approval to extend the service area, and without incurring the cost of connection, 

grandfathering, by virtue of the “agreement” in 1994 or 1995, was required.

[118] Interestingly, the situation where a connection involves boring under a 

street, as was required to install service to the MacKays, is addressed in the current
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Rules. Wording similar to the current Rules was originally approved in 2010, whereby the 

owner is responsible for the full costs of the connection, just as transpired with the 

MacKays. This appears consistent with the Utility making amendments to address 

situations that have already transpired, such as the 2001 amendments relating to the 

service boundary.

[119] The Utility’s conduct in providing new service to the MacLeans and the 

Complainants, i.e., without advising them that the Subject Line was considered a private 

line; without seeking permission from the owners of the other premises on the Subject 

Line; charging the same rates as any other individual Utility customer; and, otherwise 

treating their application for service as any other individual utility customer, is also 

consistent with the Utility having accepted ownership of the Subject Line.

[120] The Board accepts the Complainants’ evidence that they only learned of the 

history of the Subject Line after the water pressure issues arose in 2015. In any event, 

as discussed earlier, this history is consistent with the Complainants’ position that the 

Utility had accepted ownership of this line.

[121] The Board agrees with the Utility that not advising new customers they are 

accepting service on a private line does not, in and of itself, prove that the Subject line 

belongs to the Utility. It is, however, evidence that can be considered as part of a pattern 

of conduct which sheds light on a situation that lacks formal documentation.

[122] While the Board accepts that the Utility acted in good faith, and with good 

intentions, when the Subject Line was initially installed, and in attempting to resolve the 

water pressure issues which arose in 2015; when these water pressure issues did arise,
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the pattern of conduct whereby the Utility demonstrated it had accepted ownership of the 

Subject Line continued.

[123] The Utility says Ms. Newell had no formal authorization from the Utility 

committee or municipal council, with respect to her discussions with the Complainants, 

the MacKays and the MacLeans. This said, Ms. Newell was often accompanied by 

Councillor Gregory, who aside from being a representative on municipal council, was also 

the Chair of the Utility committee. Ms. Newell also received direction from the 

municipality’s CAO. The customers were not made aware of Ms. Newell’s lack of 

authority, and she was ostensibly the Utility’s point person in relation to the water pressure 

issues. In fact, it is highly unlikely Ms. Newell, who impressed the Board as a competent, 

professional person, believed she was acting outside her authority.

[124] In any event, the Board is not finding that Ms. Newell made any binding 

commitments. The Complainants implicitly recognized an eventual solution would have 

to be documented in a formal agreement. Ms. Newell and Councillor Gregory, in good 

faith, simply continued a course of conduct the Utility had already initiated in treating the 

Subject Line as its own. The entire documented process involving Ms. Newell, Councillor 

Gregory, the Complainants, the MacLeans, and the MacKays, is more consistent with the 

Utility’s ownership of the Subject Line, than conduct in relation to a private line.

[125] Specific examples of the conduct, arising from the water pressure issues 

which arose in 2015, consistent with the Utility’s ownership of the Subject Line, are:

• Offering to install a storage tank at the MacLean property;

• Offering to pay for the cost of a new well on the Complainants’ property;

• Paying for the Hub Well Drilling pressure testing at the Complainants’ property.
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[126] None of the foregoing would be the Utility’s responsibility if the Subject Line 

did not belong to the Utility. In fact, if the Subject Line were a private line, one would 

expect the Utility to require the owners of the line to sort out water usage amongst 

themselves, to ensure there was sufficient flow, which did not compromise the Utility’s 

system; failing which, the Utility would be in a position to act.

[127] The Board notes the exchanges between Ms. Newell and the Complainants 

became somewhat more formal after Ms. Newell had made contact with Board staff, in 

an email exchange, in November, 2016, to discuss the matter.

[128] It is clear, however, that Board staff expressed no binding opinion on the 

matter, and suggested that if there was no clear evidence the Utility had formally accepted 

the Subject Line, ownership might have to be resolved before the courts. Given the 

complaint before the Board, this determination now falls to this Board member.

[129] After the email exchange with Board staff, the Utility did not clearly spell out 

its position that the Subject Line was private until the notices of termination were issued. 

Rather, the correspondence with the Complainants focussed on the need to obtain 

approval for expenditures, which would not be unusual in the context of the Utility’s 

ownership of the Subject Line.

[130] In the final analysis, based on a consideration of the totality of the evidence, 

the Board finds that the Utility’s course of conduct from the time the Subject Line was 

installed, up to the time the notices of termination were issued, leads to the conclusion 

that it is more likely than not that the Utility accepted the Subject Line as its own, and the 

Board so finds.
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[131] Therefore, the Utility cannot abandon service to the three customers without 

applying to the Board, and receiving the Board’s approval to do so.

[132] The Utility is responsible for ensuring the safety of its water system. It can 

prohibit customers from utilizing booster pumps, as they compromise the system. 

However, absent other considerations, its duty to service includes a duty to provide a safe 

and adequate quantity of water to the customers on the Subject Line.

[133] The Utility gave the customers nine months to find alternate water supplies. 

It has been monitoring water safety issues; and, to date the Subject Line has not caused 

any contamination. If monitoring should indicate safety issues, the Utility would be within 

its rights to take the necessary actions to address them.

[134] The Utility has indicated that if the Board were to find that the Subject Line 

is owned by the Utility, it will apply to the Board to abandon this part of its system. The 

results of any abandonment application are dependent of the facts and arguments 

presented therein. The Board cannot predict the outcome, or the impact on any party. 

As always, it encourages parties to discuss outstanding issues to see if an agreement or 

resolution can be reached.

IX SUMMARY AND CONCLUSION

[135] This matter arises from good intentions in allowing access to the Utility’s 

system to a person who required a constant and predictable water flow to allow home 

dialysis. The Utility’s good intentions have resulted in it having accepted certain 

obligations under the PUA.
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[136] In particular, the totality of the evidence leads the Board to find that the 

Utility has accepted the Subject Line as part of its system. It therefore has a 

corresponding duty to provide safe and adequate drinking water to the customers on the 

Subject Line, unless relieved of the obligation by a successful application pursuant to 

s. 53 of the PUA.

[137] The Complainants have brought a valid complaint. The Utility cannot 

terminate water service on the basis that the Subject Line is a private line. Board approval 

is required for the abandonment of the Subject Line.

[138] The Utility has the authority, and the duty, to safeguard its water system. It 

must continue to monitor the situation and take what actions are necessary, and allowed 

by law, to fulfill this duty.

[139] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 14th day of December, 2017.

Richard J. Melanson
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