
DECISION 2018 NSUARB 116 
M08268
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IN THE MATTER OF THE EXPROPRIATION ACT

and -

IN THE MATTER OF AN APPLICATION by THE MUNICIPALITY OF THE DISTRICT 
OF DIGBY to determine compensation to be paid to KRZYSZTOF AND BARBARA 
CIEPLY in respect to property identified as PID 30254619, Westport, Nova Scotia
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DECISION DATE:

MUNICIPALITY OF THE DISTRICT OF DIGBY
Tyler C. Pulley, LL.B.

Krzysztof Cieply 
Barbara Cieply

April 5, 2018
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DECISION: Board sets compensation for the lands expropriated at
$31,150.00, with interest calculated at 6% per annum, 
from April 5, 2017, to the date of payment.
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I INTRODUCTION

[1] The Municipality of the District of Digby (Municipality), acting as an 

expropriating authority pursuant to the Expropriation Act, R.S.N.S. 1989, c. 156, as 

amended (Act), expropriated property known as Big Meadow Bog, Westport, Digby 

County, Nova Scotia, designated as PID # 30254619 in the Nova Scotian Land 

Registration System (Property).

[2] The owners of the Property, prior to the expropriation, were Krzysztof and 

Barbara Cieply (Claimants). Repeated notice was given to the Claimants of these 

proceedings. The Claimants have not filed any evidence with the Board, made no written 

submissions to the Board, or in any way communicated with the Board.

[3] The Board ordered that the Municipality give notice, in a detailed letter, as 

to the future conduct of the expropriation proceedings. The letter specifically encouraged 

the Claimants to participate in the proceeding.

[4] The Board issued a Hearing Order which outlined the hearing process and 

scheduled a hearing on the merits in the Municipality.

[5] The Claimants did not participate in the hearing on the merits. The 

Municipality was represented by Tyler C. Pulley, LL.B.

[6] The Board has evaluated the appraisal evidence submitted by the 

Municipality. It is satisfied that the appraiser had the required qualifications to provide an 

opinion on the market value of the Property, and that the appraiser’s analysis of the 

amounts payable to the Claimants, as compensation for the Property, is reasonable.
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[7] The Board accepts the appraiser’s opinion that compensation for the 

Property be set at $31,150.00, as of the date of the expropriation, with interest calculated 

in accordance with the Act.

II ISSUE

[8] There is only one principal issue in this proceeding: What is the appropriate 

level of compensation which the Board should order under the Act?

[9] For the reasons discussed below, the Board sets compensation at 

$31,150.00, together with interest at 6% per annum, calculated from April 5, 2017, to the 

date of payment. The Board orders that no costs shall be payable.

III WITNESSES

[10] The only witness called during the hearing on the merits was Nigel Turner, 

B. Comm., DULE, BBRE, MRICS, AACI, P. App., a Vice President, Valuation Division 

and Charlottetown Office, with Turner Drake & Partners Ltd.

[11] Mr. Turner was qualified as an expert, capable of providing opinion 

evidence on land valuation in Nova Scotia. Mr. Turner’s appraisal report, dated February 

16, 2017, was filed as Exhibit C-5 in this proceeding (Appraisal).

[12] In addition, Mr. Pulley filed affidavits relating to delivery of documents, and 

made certain representations in relation thereto during the course of the hearing.
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IV PROCEDURAL HISTORY

[13] The Claimants are the former owners of the Property, which is located on 

Brier Island in the Municipality.

[14] After being approached by various community groups interested in 

restoration and conservation of the Property, the Municipality entered into discussions 

with the Claimants about the purchase of the Property.

[15] These discussions did not lead to an agreement and communications 

between the Municipality and the Claimants broke down.

[16] On April 5, 2017, the Municipality expropriated the Property. The 

Expropriation Document was filed with the Digby County Land Registration Office on this 

date.

[17] On April 24, 2017, Mr. Pulley emailed and mailed the Expropriation 

Document, an offer of compensation pursuant to s. 13(c) of the Act and a copy of the 

Appraisal to the Claimants. The email was known to Mr. Pulley as an active email, which 

had been used for communications with the Claimants. The Claimants’ last known 

address was in San Juan Capistrano, California.

[18] On June 22, 2017, Mr. Pulley mailed a copy of the April 24, 2017 

correspondence to a process server, located in California.

[19] The process server attempted to personally serve the Claimants, with the 

April 24, 2017 correspondence, between June 30 and July 25, 2017, at the Claimants’ 

last known address.

[20] The process server’s Return of Non-Service statutory declaration, dated 

July 25, 2017, indicates the Claimants were avoiding service.
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[21] On August 23, 2017, Mr. Pulley sent a copy of the April 24, 2017 

correspondence by XpressPost, which is a form of registered mail, to the Claimants’ last 

known address. The XpressPost correspondence was not claimed.

[22] On August 31, 2017, the Municipality filed a Notice of Hearing with the 

Board, seeking a determination of the amount of compensation payable to the Claimants.

[23] The Notice of Hearing was served by XpressPost through correspondence 

from Mr. Pulley dated September 7, 2017. Again, this correspondence was not claimed.

[24] The Board notes none of its correspondence, when sent by regular mail, 

and emails, was returned when using the email and mailing address provided by Mr. 

Pulley. Mr. Pulley also advised no documents or emails came back as undeliverable, 

except when attempting to use XpressPost.

[25] The Claimants filed no Statement of Claim in response to the Notice of 

Hearing, as required by the Expropriation Procedures Regulations, N.S. Reg. 103/74, as 

amended (Regulations), despite requests from the Board to do so.

[26] A preliminary hearing, by way of telephone conference, was held on 

November 23, 2017, for the purpose of setting this matter down for a hearing on the 

merits.

[27] Mr. Pulley participated in the preliminary hearing on behalf of the 

Municipality. The Claimants did not participate.

[28] The Board set an April 5, 2018, hearing date. In a letter to the parties, dated 

November3, 2017, summarizing the results of the preliminary hearing, the Board outlined 

various filing deadlines leading up to the hearing date.
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[29] A Hearing Order was issued on December 13, 2017, finalizing the filing 

dates.

[30] The Board directed the Municipality to forward a letter to the Claimants, at 

their last known address, in a form approved by the Board, outlining the purpose of the 

hearing, and the hearing process. The letter also encouraged the Claimants to participate 

in the process.

[31] The Board approved letter was sent to the Claimants by email and mail, to 

their last known address, on December 18, 2017.

[32] Despite these efforts, the Claimants did not participate in the hearing, which 

took place as scheduled, on April 5, 2018, at the Council Chambers of the Municipality.

V FACTS

[33] The Property was acquired by the Claimants from a local resident in 2006.

[34] The Property is vacant land located on Brier Island. It consists of 89.01 

acres. While attempts were made to drain the Property in the late 1950’s, it is still quite 

wet. The vegetation cover consists of mountain honeysuckle and blackberries in a 

northeast bog area, with black spruce, wild raisin mountain holly and shad bush along the 

swamp margins of the Property.

[35] Of particular interest, when considering land valuation, there are 

documented populations of Eastern Mountain Avens along the edges of the Property.

[36] The Property does not have water frontage along either the Bay of Fundy, 

or Saint Mary’s Bay, which are the bodies of water within which Brier Island is located.
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[37] The Property does have water frontage along the southern edge of a 

medium size body of water know as Big Pond, which was described as a brackish boggy 

pond.

[38] There are no structures or site improvements on the Property. No municipal 

services are available. While power lines run along Lighthouse Road and a portion of 

Gull Rock Road, these roads are located well to the east and west of the Property.

[39] All uses, except wind turbines, are permitted under the Property’s existing 

municipal zoning.

[40] The Property does not have any direct road frontage. The Appraisal 

describes access as follows:

Access to the parcel is provided by a registered right-of-way which extends from the 
parcel's westernmost boundary in a westerly direction to Lighthouse Road. The right-of- 
way is 150 ft. wide and approximately 3,310 ft. in length. More importantly perhaps is that
this right-of-way travels through wetlands which contain an endangered plant at both 
provincial and national levels and that habitat cannot be disturbed under the provincial 
Endangered Species Act. In conclusion, vehicular access to the Subject Property would 
not be permitted over these lands.

[Exhibit C-5, p. 8]

[41] The endangered plant, within the right-of-way, is the Eastern Mountain 

Avens. The only two locations in the world where the Eastern Mountain Avens is known 

to exist are, the Brier Island/East Ferry area in Digby County, and certain parts of New 

Hampshire. The plant is listed as an endangered species pursuant to the federal Species 

at Risk Act, S.C. 2002, c. 29, as amended, and the provincial Endangered Species Act, 

S.N.S. 1998, c. 11, as amended.
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VI OPINION EVIDENCE

[42] Aside from Mr. Pulley’s representations with respect to procedural matters, 

in response to questions from the Board, the only evidence presented at the hearing was 

the testimony of Mr. Turner, who spoke to the contents of the Appraisal.

[43] Mr. Turner has extensive experience in land valuation. Of significant 

importance in this matter, he has experience in valuation of ecologically sensitive lands, 

including wetlands, and in property valuations for expropriation purposes.

[44] In considering the highest and best use of the Property, which Mr. Turner 

says is the use that will produce the greatest net return for the foreseeable future, the 

Appraisal indicates:

The subject property represents a large parcel of land located towards the southern portion 
of Brier Island. Brier Island is a remote area of Nova Scotia with little development beyond 
the small coastal fishing village of Westport. It is remote and barren with little development 
outside of a cluster of homes and local commercial businesses. It represents a large 89.01 
acre (36.021 ha.) parcel of land with low-lying vegetation. In the late 1950's the property 
owner constructed two large trenches, one running the full length of the property near its 
western boundary and the other along its eastern boundary. The trenches were 
constructed to help drain the property to create dryland. Although the water level did fall 
slightly it remains quite wet which severely limits use of the property.

The property does not have any direct road frontage and legal access to the parcel is via 
a registered right-of-way which extends from the parcel's westernmost boundary in a 
westerly direction to Lighthouse Road. The right-of-way is 150 ft. wide and is approximately 
3,310 ft. in length. More importantly perhaps is that this right-of-way travels through 
wetlands which contain an endangered plant at both provincial and national levels and that 
habitat cannot be disturbed under the provincial Endangered Species Act. Furthermore, 
disturbance of the swamp slopes above Big Meadow (Subject Property) would not be 
permitted as wetland and drainage flow between the swamp and the habitat of the plant 
down on the margin of the bog is continuous.

The Nature Conservancy of Canada is a large land owner on Brier Island. It owns 1,200 
acres in the immediate area of the subject which is known as the Brier Island Nature 
Reserve. Brier Island is home to a substantial number of an endangered plant known as 
the Eastern Mountain Avens. There are documented populations of the Eastern Mountain 
Avens on the subject property.

Considering the amount of wetlands on the property, its challenged access and 
endangered plant species identified in the immediate area and on the subject, the Highest 
and Best Use of the property prior to the expropriation was for conservation lands.

[Exhibit C-5, p. 15]
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[45] Mr. Turner utilized the Direct Comparison Approach in arriving at the value 

of the Property. This involved “a systematic procedure for carrying out comparative 

shopping in which the Subject Property site is “priced” by comparing it with other, similar 

parcels of land (Indices) that have sold, been subject to offer or are listed for sale.” [Exhibit 

C-5, p. 17],

[46] The Appraisal set out seven sales comparables, which Mr. Turner used in 

his final analysis of value. They are summarized in the Land Sales Schedule reproduced 

below:

LAND SALES SCHEDULE

§f§. Vmt&m&m&mm DrttofSHe Sal* Mot

Gull Rock Rd.
Ifesfprf
Digby Count/ NS 
PID #30188707 
V&yne Chayko to Gary 
Stanton

Sept 2013 $ 5, m

wmpmmm
ttHtuf

Mtmm mornmm
Ana lute §m pm. mmtmm

27.00acres $185 S18S Long narrow pares!. to steal tetsgo. Access and
development is limited duero tow-tying vyottands and fhe 
parens simp®.

No 217 Hwy.
Freeport 
Digby County NS 
PID #30172522

Jacqueline P. Wekb to 
Troy 0. Frost and 
Paulette Marie Frost

May 2Q14 $13,200 8-4.88 acre?? $203 $213 Regular shaped parcel fra® cohered Access
across tie parcel m cnslfenged dua to tte babying 
wstiands on the property.

No 217 Hwy.
Central Giws 
Digby County NS 
RD #30173789

Munidpaiy of Digby 
to Srraitzer Brenda

Mar. 2015 $11,000 3&26 acres Regular shaped. Assess to the waterfront is chsltengad 
doe to tows-tytng v«8ands on property

Route 217 
\AtofQrt 
Dgby County NS 
RD #30187472 
Nasem, Scott Alan 
to Hofefe, Raoul & 
Maria

Jut 2014 $14,SB 37 20 acres $290 S3IX! Tree severed parcel with waterfront Accessed via right-
of-way tom Highwsy 217 BoSd ocean frontage stag
nattem boundary.
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DMtOf
U«*kw M0X£<* VriMfenC

Daiatfiate SafiPrk* tom - - 0,0% M, OmiHititic

Midde Cross Rd 
Ftaxvfile
Digby Court^NS
PiD #30192777

Mar, 2018 $40,000 81J6 acres $492 $492 Tree covered parcel with frontage to Mickle Crossing 
Road. Generally dry and elevated land with no waterfront

Marion Ruth Scott-Nuell 
to Melvin Henry
Comeau

Doueeftevie Rd 
Doueetievlle
Digby County NS
RD #30182299

Jut 2012 $25,000 50,00 acres $600 $500 Regular shaped pared, Mosfy tree covered wfth smal 
river running through fe eastern boundary, No road 
frontage.

Howard Harry Rice and 
Pamela Winnif red Rice 
to Juatin Raid Thfoaitf

CuSodenRd
CUkxton
Digby County NS
RD #30199947

Feb. 2012 $27,000 52.56 acres $614 $514 Long narrow pared Mostly tree covered with cleared 
portion ak>ng Cultoden Road. No walerf rentage.

Ftobte Harold Murphy 
and Lori M. Muphyto 
Christian RL TNbaudeau 
ard Kimberly J. 
Thkaudeau

[Exhibit C-5, pp. 21-22]

[47] In oral testimony, Mr. Turner confirmed he had placed particular emphasis

on the four comparables located on Brier Island, Long Island, and Digby Neck.

[48] Mr. Turner’s ultimate conclusion on the value of the Property is summarized

in the Appraisal’s conclusion:

The time adjusted unit prices for all of the Indices range from $185 to $514 per acre with a 
median of $390 per acre. Index #1 ($185/acre), Index #2 ($203/acre), Index #3 ($303/acre) 
and Index #4 ($390/acre) are all located on Digby Neck. Index #1 represents a long and 
very narrow strip of land located immediately south of the subject property. It provides a 
low-end unitised value in this instance due to its very narrow and awkward shape. Index 
#4 is similar to the subject property in that access is somewhat challenged. It is located 
3,125 ft. north of Highway #217 and is accessed by a right-of-way. However, this property 
represents dryland and is well treed. More importantly is that this property has 
approximately 565 ft. of bold ocean frontage along its entire northern boundary. As a result 
of it being usable dryland and its bold ocean frontage it provides a high-end unitised value 
for the Subject Property.
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The subject property represents a large 89.01 acre (36.021 ha.) parcel of land with low- 
lying vegetation and wetlands, with poor access. In our opinion the value of the Subject 
Property would be greater than Index #1 (very narrow) but less than Index #4 (dryland, 
bold ocean frontage).

Having regard to all of the variables (time, location, motivation, size) we have adopted 
a unitised value of $350/acre for the Subject Property.

Having regard to the foregoing we have valued the Subject Property as follows:

Land Value 89.01 acres {36.021 ha.) @ $350/acre $31,153

Land Value (Rounded)$31,150

[Exhibit C-5, 19]

VII ANALYSIS AND FINDINGS 

i) Procedural issues

a) Section 13 requirements

[49] This matter was complicated by the breakdown in communications between 

the Claimants and the Municipality, and the failure of the Claimants to participate in the 

hearing process.

[50] Sections 13(2) and (3) of the Act set out the requirements surrounding the 

service of expropriating documents, an offer of compensation, and the appraisal upon 

which such offer is based. The delivery of these documents ordinarily initiates the process 

for determining compensation payable under the Act. The provisions state:

13 (2) Where no agreement as to compensation has been made with the owner,
the expropriating authority shall, within ninety days after the deposit of the expropriation 
document under Section 11 and before taking possession of the land, serve upon the 
registered owner

(a) a true copy of the expropriation documents;

(b) an offer of an amount in full compensation for his interest; and

(c) where the registered owner is not a tenant, a statement of the total 
compensation being offered for all interests in the land,

excepting compensation for business loss for which the determination is postponed 
under subsection (1) of Section 29.

(3) The expropriating authority shall base its offer of compensation made under 
subsection (2) upon a report appraising the market value of the lands being taken and
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damages for injurious affection, and shall serve a copy of the appraisal report upon the
owner at the time the offer is made.

[51] Service is addressed in s. 3(2) of the Act. The applicable portion says:

(2) Any document required by this Act to be served may be served personally or by
registered mail addressed to the person to be served at his last known address...and
service shall be deemed to be made,

(a) in the case of service by registered mail, on the fifth day after the day of 
mailing;...

[52] In this case, personal service of the documents discussed in s. 13(2) of the 

Act (Statutory Offer) could not be completed. The Board is satisfied, based on the 

observations of the process server, as to the presence of the occupants at the address 

used for service, and the refusal to allow him admittance, that service was being avoided.

[53] In any event, given the correspondence sent by registered mail, despite the 

Claimants’ refusal to accept this correspondence, effective service of the Statutory Offer 

was deemed to have been made on August 28, 2017, albeit 114 days after the 

expropriation.

[54] The Board notes that, pursuant to s. 13(5) of the Act, a failure to serve the 

Statutory Offer within 90 days does not invalidate the expropriation itself, but may impact 

interest accruing on the compensation ultimately determined to be payable by the 

Municipality.

b) Negotiations

[55] Section 36(1) of the Act provides a mechanism whereby negotiations may 

be initiated after compliance with s. 13. In the ordinary course, the Board generally 

encourages the use of negotiations.
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[56] While in this case, there were some negotiations prior to the expropriation, 

it is clear the complete breakdown in communication between the parties made further 

negotiations after the expropriation impossible.

c) Notice of Hearing - Lack of Participation

[57] Section 3(2) of the Act deems the Notice of Hearing to have been served 

on the Claimants as of September 12, 2017. Rule 14(1) required the Claimants to file a 

Statement of Claim for compensation within 20 days of service of the Notice of Hearing. 

Despite requests by the Board, no Statement of Claim was ever filed.

[58] The Municipality, by virtue of the Board approved letter dated December 18, 

2017, encouraged the Claimants to participate in the process. They did not.

[59] The Board is satisfied that all reasonable attempts were made to elicit the 

Claimants’ participation in the hearing process.

[60] Pursuant to s. 14(3) of the Rules, where the Claimants have failed to file a 

Statement of Claim, within the prescribed time, the Board may conduct a hearing in the 

absence of the Claimants. This is what has occurred in this case.

ii) Compensation Payable

[61 ] Section 26 of the Act prescribes the compensation payable for expropriated

lands:

26 The due compensation payable to the owner for lands expropriated shall be the 
aggregate of

(a) the market value of the land or a family home for a family home determined 
as hereinafter set forth;

(b) the reasonable costs, expenses and losses arising out of or incidental to 
the owner’s disturbance determined as hereinafter set forth;
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(c) damages for injurious affection as hereinafter set forth; and

(d) the value to the owner of any special economic advantage to him arising 
out of or incidental to his actual occupation of the land, to the extent that no other 
provision is made therefor in due compensation.

a) Market Value

[62] The only evidence before the Board on the market value of the land, which 

is not a family home, is as set out in the Appraisal, as confirmed and expanded upon in 

Mr. Turner’s oral evidence.

[63] The Board is satisfied that Mr. Turner possesses the requisite qualifications 

to assess the value of these unique lands.

[64] The Board agrees with Mr. Turner that: given the unique features of the 

Property; its distance from access roads; the lack of demand for inland development on 

Brier Island; the cost of accessing power lines; the bogginess of the Property and right- 

of-way; the regulatory challenge to building on wetlands; and, the presence of an 

endangered plant species on the Property, and within the access right-of-way; the 

potential for either residential of commercial development would be entirely speculative.

[65] The Board accepts Mr. Turner’s opinion and finds that the highest and best 

use for the Property is for conservation lands. In fact, as addressed in this testimony, the 

Nature Conservancy of Canada owns approximately 1200 acres of land to the north of 

the Property.

[66] The Board has reviewed the sales comparables and agrees the four indices 

which were the main focus of Mr. Turner’s evaluation are reasonable proxies in assessing 

market value. They are all vacant lands located on either Brier Island, Long Island, or 

Digby Neck, which form a unique part of the Province.
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[67] Although Index 1 is the closest in proximity to the Property, Mr. Turner 

considered this index to be at the very low end of the value scale, because of the 

narrowness and shape of the lot, and its lack of utility. The Board agrees. Index 4, used 

by Mr. Turner to establish an upper limit on land value, is located in Culloden on Digby 

Neck, and is clearly superior as to ocean frontage, view, and amount of dry land.

[68] The use of $350 per acre, which is not a large discount from the $390 per 

acre value of Index 4, is a fair and reasonable approach to valuation of the Property. It 

recognizes the challenges associated with the Property, without overstating their 

significance.

[69] The Board notes the valuation date in the Appraisal is stated to be February 

15, 2017. Mr. Turner was of the view no time adjustment was warranted for any of the 

comparables, given the stable value of reviewed sales, over time, in the area. As the 

expropriation occurred less than two months later, the Board finds the market value of the 

Property, as of the date of expropriation, was $31,150.00.

b) Disturbance Damages

[70] The Board received no evidence indicating there were any disturbance 

damages. Mr. Turner was not aware of any items which would give rise to such a claim. 

The testimony at the hearing indicated there was no evidence the Property was occupied.

[71] The Board finds that no claim for disturbance damage is made out on the 

evidence before it.
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c) Injurious Affection

[72] In order to claim injurious affection, the Claimants would have to own other 

lands impacted by the expropriation of the Property.

[73] The entire Property was expropriated, and there was no evidence there 

were any other lands owned by the Claimants which could suffer injurious affection.

[74] The Board finds that no claim for injurious affection is made out on the 

evidence before it.

d) Special Economic Advantage

[75] There was no evidence as to actual occupation of the Property by the 

Claimants. There was no evidence presented of any special economic advantage for 

such occupation.

[76] The Board finds no claim for special economic advantage has been made 

out on the evidence before it.

e) Costs

[77] Section 52(2) of the Act provides that “an owner whose interest in land is 

expropriated...is entitled to be paid the reasonable costs necessarily incurred by the 

owner for the purpose of asserting a claim for compensation.”

[78] As the Claimants did not participate in the process to assert a claim for 

compensation, the Board has no evidence or basis upon which to order an award of costs 

in this matter.
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f) Interest

[79] Section 53 of the Act provides for interest on outstanding compensation:

53 (1) Subject to Sections 13 and 15, the owner of lands expropriated is
entitled to be paid interest on the portion of the market value of his interest in the land and 
on the portion of any allowance for injurious affection to which he is entitled, outstanding 
from time to time, at the rate of six per cent a year calculated from the date the owner 
ceases to reside on or make productive use of the lands.

(2) Subject to subsection (3), where the Board is of the opinion that 
any delay in determining the compensation is attributable in whole or in part to the owner, 
it may refuse to allow him interest for the whole or any part of the time for which he might 
otherwise be entitled to interest, or may allow interest at such rate less than six per cent a 
year as appears reasonable.

(3) The interest to which an owner is entitled under subsection (1) 
shall not be reduced for the reason only that the owner did not accept the offer made by 
the expropriating authority, notwithstanding that the compensation as finally determined is 
less than the offer.

(4) Where the Board is of the opinion that any delay in determining 
compensation is attributable in whole or in part to the expropriating authority, the Board 
may order the expropriating authority to pay to the owner interest under subsection (1) at 
a rate exceeding six per cent a year but not exceeding twelve per cent a year.

[80] Mr. Pulley urges the Board not to award any interest, or in the alternative, 

to have any interest payable calculated from April 5, 2017.

[81] The Municipality did not cause any delays in advancing this matter. Section 

15 of the Act is not relevant to this proceeding.

[82] As previously indicated, s. 13(5) of the Act provides that where service of 

the Statutory Offer is not made within 90 days, interest is calculated from the date of the 

deposit of the Expropriating Document in the registry of deeds.

[83] The Municipality did not effect service on the Claimants within 90 days, as 

directed by s. 13(2) of the Act, in part due to the Claimants avoiding service.

[84] In the end, the date from which interest begins to run is not impacted by the 

failure to effect service within the prescribed time, given that the Claimants were not 

residing on, or making productive use of, the Property, on the date of expropriation.
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Therefore, the dates set out in s. 53(1) and 13(5) of the Act are the same. April 5, 2017, 

is the date from which interest is calculated under both provisions.

[85] Section 53(2) of the Act provides the Board with the discretion, when 

assessing what interest should accrue, to consider the Claimants’ conduct, and its impact 

on the manner in which the proceeding unfolded. The issue is whether the Claimants 

have caused a delay in determining the compensation payable to them, such that interest 

entitlement should be reduced.

[86] The Board notes that the time period from when the Municipality requested 

a preliminary hearing on November 17, 2017, to the hearing date on April 5, 2018, is not 

a lengthy one. No delay was caused by the Claimants, who did not participate.

[87] While it could be argued that some delays were occasioned by the 

Claimants’ conduct in relation to service, and their failure to file a Statement of Claim, on 

balance, the Board finds these delays are not significant. A period of one year from the 

date of expropriation, to the date for a hearing on the merits, is not an inordinate length 

of time, so as to warrant a reduction of interest. In the Board’s experience, most contested 

expropriation cases are far lengthier, often involving a discovery process and pre-hearing 

motions.

[88] The Board therefore calculates the interest to be payable on the market 

value of the land, established at $31,150.00, at 6% per annum, calculated from April 5, 

2017, to the date of payment.

[89] Given the history of this proceeding, to avoid a situation where interest 

continues to run by virtue of a failure of the Claimants to accept delivery of the payment, 

the Board directs the Municipality to pay the outstanding sum by registered mail, which
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will be deemed to have been received five days after the payment is so sent. No further 

interest will accrue.

VIII CONCLUSION

[90] The Board has reviewed the evidence and submissions presented by the 

Municipality. The Claimants did not participate in the process.

[91] The compensation payable by the Municipality to the Claimants, pursuant 

to the Act, is established at $31,150.00, together with interest accruing, at 6% per annum, 

from April 5, 2017, to the date of payment.

[92] Payment will be deemed to have been made five days after the payment 

has been forwarded to the Claimants by registered mail. No further interest will accrue 

after that date.

[93] No costs are payable to the Claimants.

[94] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 5th day of June, 2018.

' ' t '

Richard J. Melanson
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