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NOVA SCOTIA UTILITY AND REVIEW BOARD

IN THE MATTER OF THE MUNICIPAL GOVERNMENT ACT

-and-

IN THE MATTER OF AN APPEAL by STEPHANIE ELDRIDGE and ADDIE ELDRIDGE
of a decision of Yarmouth Town Council to amend the Municipal Planning Strategy and 
the Land Use By-law to permit a non-zoned institutional use (food bank) for a property 
located at 2/6 Herbert Street, Yarmouth, Nova Scotia

BEFORE:

APPLICANT:

RESPONDENT:

David J. Almon, LL.B., Member

STEPHANIE ELDRIDGE and ADDIE ELDRIDGE

TOWN OF YARMOUTH
Gregory D. Barro, Q.C.

HEARING DATE: March 21,2018

DECISION DATE: April 10, 2017

DECISION: Appeal is dismissed.
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I INTRODUCTION

[1] The Yarmouth Food Bank wanted to move its operation to a building located 

at 2 Herbert Street with an adjacent property at 6 Herbert Street (Subject Properties), 

which was to be used for parking and accessory uses. The Subject Properties are owned 

by the Town of Yarmouth and leased to the Yarmouth Food Bank Society.

[2] The two properties are located in an open space (0-1 Zone) which permits 

mainly recreational facilities and accessory buildings. Food banks are not listed as a 

permitted use. Maurice Lloyd, Town Planner (Planner), prepared a Staff Report 

concerning the property for the Planning Advisory Committee (PAC), with a 

recommendation to approve the application to amend the Municipal Planning Strategy 

(MPS) and the Land-Use By-Law (LUB) to permit the use of the building at 2 Herbert 

Street and the adjacent property.

[3] On November 17, 2017, a public hearing was held, following which, at a 

regular meeting of the Yarmouth Town Council (Council), Council unanimously accepted 

a recommendation of the PAC, and approved the amendment to the MPS and LUB, to 

permit a non-zoned institutional use (food bank) for the property.

[4] Stephanie and Addie Eldridge appealed the decision under the Municipal 

Government Act (MGA).

[5] Following the Board’s hearing, on March 21, 2018, during the Board’s 

review of the evidence, a jurisdictional issue appeared, warranting the parties having the 

opportunity to file submissions.
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[6] The Town of Yarmouth, represented by Gregory D. Barro, Q.C. (Counsel), 

filed submissions, as did Stephanie and Addie Eldridge, the Appellants, who were 

unrepresented by counsel.

II ISSUE

[7] The issue is whether the Board has jurisdiction to consider an appeal from 

Council’s decision to approve an amendment to a Land-Use By-Law that is required to 

carry out a concurrent amendment to a Municipal Planning Strategy.

[8] This issue was not identified by Counsel, or the Planner, in their filings, nor 

in their submissions during the hearing.

Ill POSITION OF STEPHANIE ELDRIDGE AND ADDIE ELDRIDGE

[9] In a letter to the Board, dated April 5, 2018, further to the question whether

the Board has jurisdiction in this matter, the Appellants wrote:

If the municipal planning strategy and the land use by-law had both been amended in such 
a way so as to allow this building to be consistent with both or if the adequate 
buffering/screening had been provided (a fence), we would agree. But our argument has 
been and continues to be that the use of this building as a food bank does not reasonably 
carry out the intent of the strategy before or after amendments and conflicts with the land 
use by-law. It is clearly not permitted under the old land use by-law (and that was in place 
when the food bank lease was signed and the food bank opened) OR under the amended 
land use by-law.

The lease for this food bank was signed for this location before the planning strategy and 
the land-use-by-law were amended. The food bank opened and was in operation when it 
was still contrary to the municipal planning strategy and the land-use-bylaw. The town then 
“to make it happen” amended both of these documents to try to allow the food bank to 
operate in an inappropriate location. But even when they did this, we submit that the 
decision still did not carry out the intent of the amended municipal planning strategy in 
which buffering and screening is required for neighbouring properties which are impacted 
and does not meet the criteria in the amended land-use-by-law and thus the Board has 
jurisdiction to consider this appeal.
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[10] In their letter, the Appellants proceeded into an analysis of the merits of the

appeal and why the amendment does not reasonably carry out the intent of the MPS and

conflicts with the provisions of the LUB, noting:

That is not repurposing an institutional building - it is taking a building and turning it into an 
institution which seems to us to be contrary to the municipality planning strategy.

[11] The Appellants reviewed the policy provisions as they appear in the MPS 

noting that it is a checklist to ensure that the amendment conforms to the requirements. 

They reviewed each of the sections, emphasizing that the proposal is not compatible with 

adjacent or nearby land uses and pointing out that adequate buffering and screening have 

not been provided, adding that a ten-foot wooden fence might suffice.

[12] The Appellants submitted that they disagree with the Town’s position on 

jurisdiction and, in support, tendered two decisions of the Board which, they feel, support 

their position: Re MacLean (2003) NSUARB 115 (CanLii) and Deveau v. Kings Municipal 

Council (2003) NSUARB 38 (MacLean and Deveau).

[13] In conclusion, the Appellants argue that the Board has jurisdiction in this 

matter, and jurisdiction to order reasonable buffering and screening for their property.

IV POSITION OF THE TOWN OF YARMOUTH

[14] In a letter to the Board, dated April 3, 2018, Mr. Barro argued that the effect

of the November 17, 2017, amendments is to render this current appeal moot. His letter 

stated, in part:

I refer to the decision of Re Heartland Resources Inc., 2005 NSUARB 119 (CanLii) which 
is the only reported decision I could find on this issue. In this case, an appeal was originally 
filed of an amendment to the Land Use By-law (LUB) of the Municipality of Guysborough.
The Municipality subsequently amended both its Municipal Planning Strategy (MPS) and 
LUB, which had the effect of superceding the previous amendment to just the LUB.
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The Board considered Section 248(d) of the Municipal Government Act (MGA) and 
concluded the appeal was moot due to the subsequent, concurrent amendments which 
were not appealable.

I would suggest that Section 248(d) of the MGA does operate to prevent an appeal in the 
circumstances of this matter. I would request the Appeal be dismissed on this jurisdiction 
issue.

V ANALYSIS AND FINDING

[15] The Board appreciates the exceptional efforts of Stephanie Eldridge and 

Addie Eldridge, who were unrepresented by counsel, in their preparation and presentation 

at the hearing, and submissions on this jurisdiction issue; however, respectfully, the Board 

is not persuaded by their arguments.

[16] Throughout their submission, the Appellants disagreed with the Town’s 

position on jurisdiction, addressing the matter with an analysis of the merits of the appeal 

and placing reliance on two decisions of the Board, MacLean and Deveau, which deal 

with issues relating to natural justice, and whether the decision of Council carries out the 

intent of the MPS, matters over which the Board considers not pertinent to the 

jurisdictional issue to be decided.

[17] Section 248 of the MGA states:

No appeal permitted
248 The following are not subject to an appeal:

(a) an amendment to a land-use by-law to make the by-law consistent 
with a statement of provincial interest;

(b) an amendment to a land-use by-law or a development agreement 
to implement a decision of the Board;

(c) a development agreement approved, as ordered by the Board;

(d) an amendment to a land-use by-law that is required to carry 
out a concurrent amendment to a municipal planning strategy.
[Emphasis added!
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[18] In the present circumstances, the motion considered by Council was 

described as intending to amend the MPS and the LUB to permit the use of the building 

at 2 Herbert Street and the adjacent property at 6 Herbert Street as a food bank operation.

[19] Both the MPS and LUB were amended to permit institutional uses in the 

Open Space (0-1) Zone under conditions, with conditions being that the food bank 

operations be restricted to existing buildings and restricted as to location of parking. The 

respective amendments relate to the identical issues in both the MPS and LUB.

[20] Based on its review of the MGA, and considering the submissions of the 

Parties, the Board agrees with the submissions on behalf of the Town of Yarmouth, finding 

that the amendment to the LUB was required, and approved, to carry out the concurrent 

amendment to the MPS.

[21] Accordingly, the Board finds, pursuant to Section 248 of the MGA, that it 

does not have jurisdiction to consider the merits of the appeal, and dismisses the appeal.

[22] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 10th day of April, 2018.

"C t-Ci c) ~v ^ ■
David J. Almon .
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