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I INTRODUCTION

[1] The Strait Area Transit Cooperative Ltd. (Strait Area Transit or Applicant) 

filed an application on December 1,2017, with the Nova Scotia Utility and Review Board 

(Board) to amend its Motor Carrier License No. P02839 (License) requesting to extend 

its charter authority to trips originating in Antigonish County.

[2] The Notice of Application was advertised in The Royal Gazette on 

December 13, 2017, posted on the Board’s website, and forwarded to licensed carriers 

by email, fax or mail.

[3] Three objections to the application were received, as follows: Mac Tours 

Inc. (Mac Tours); Transoverland Limited (Transoverland); and Markie Bus Tours.

[4] A Notice of Public Hearing was issued to the parties on January 17, 2018. 

The public hearing was held in Council Chambers of the Municipality of the County of 

Antigonish, Nova Scotia on February 28, 2018.

II ISSUE

[5] The issue in this case is whether:

After taking into consideration the provisions of the Motor Carrier Act, should the 
Board exercise its discretion and grant the amendment to the Motor Carrier 
License?

[6] For the reasons outlined in this Decision, the Board denies the Applicant’s 

request to extend its charter authority to trips beginning in Antigonish County.

III PROPOSED LICENSE AMENDMENT

[7] As the witnesses for Strait Area Transit testified at the hearing, its principal 

operational activities are to provide Dial-a-Ride (door to door) service and a variety of

Document: 261879



-3-

regular line runs across Inverness and Victoria Counties (south of Margaree Forks), 

Guysborough County and Richmond County.

[8] Currently, Strait Area Transit is also entitled under its License to provide 

charter services for any trips originating in the counties of Richmond, Inverness and 

Guysborough, as follows:

F(2) SPECIALTY IRREGULAR RESTRICTED AREA PUBLIC PASSENGER CHARTER 
SERVICE
The transportation of any individual or organized group from any point within the counties 
of Richmond, Inverness and Guysborough to any point within the Province of Nova Scotia, 
one way or return.

[9] The proposed amendment to the Applicant’s License seeks to add trips

originating in Antigonish County to its charter authority. The application requests the

following amendment to the License as Schedule F(2):

F(2) SPECIALTY IRREGULAR RESTRICTED AREA PUBLIC PASSENGER CHARTER 
SERVICE
The transportation of any individual or organized group from any point within the counties 
of Antigonish. Richmond, Inverness and Guysborough to any point within the Province of 
Nova Scotia, one way or return. [Emphasis added]

[10] The reasons stated in the application for the amendment were as follows:

After having received many inquiries from various church groups, seniors and volunteer 
organizations as well as amateur sports teams we in collaboration with Antigonish 
Community Transit feel there is a need for such an amendment. SAT management has 
been approached on many occasions by ACTS management to aid with trips that they are 
unable to provide and by doing so could provide affordable transportation to these 
organizations that could help them remain viable and solvent.

[11] Under its License, the Applicant is authorized to operate a 25-passenger

accessible bus, a 24-passenger cutaway coach, a 21-passenger mini-bus, as well as 11 

and 12-passenger mini-vans. It does not intend to operate larger motor coaches.
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IV EVIDENCE 

1. Applicant

[12] Malcolm MacPhail represented the Applicant at the hearing.

[13] Three witnesses testified at the hearing on behalf of Strait Area Transit, 

including: Mr. MacPhail; Jessie MacDonald, its Office Manager; and Dale Bogle, Manager 

of Antigonish Community Transit Society (Antigonish Community Transit).

[14] As noted above, Mr. Bogle is Manager of the Antigonish Community Transit, 

but is also involved provincially in various groups associated with community 

transportation. He is a member of the Rural Transportation Association, which assembles 

a group of managers in this sector from across the province. He is also an executive 

member and treasurer of Community Transportation Nova Scotia. He testified that in 

these various capacities he often participates in a joint task group dealing with community 

transportation issues in the province.

[15] Mr. Bogle described the types of services provided by Antigonish

Community Transit and Strait Area Transit, and attempted to distinguish the not-for-profit

fee-based system they apply from the private, for-profit, motor carriers:

So one of those things you start to look at is the difference between profit and not-for-profit.
One ... and when you look at a fee-based program like Strait area, like ... like Antigonish 
Transit and others, is that they provide many social in need, such as healthcare, daycare, 
accessible transportation, and affordable housing and furthering education. So a lot of 
clientele that we transport around fit under... under this level.

...So when I look, I actually have funding that comes through the Municipality, County of 
Antigonish, through Victorian Order of Nurses. So it allows me to do subsidised medical 
travel in smaller vehicles, whereas otherwise those clients couldn't afford to go to 
appointments. So there's ... there's the difference between what's social and what's 
private, in my view.

And a social business for individuals with disabilities. I mean, we ... we work ... we 
prioritise, like, for... in my service we look at people with medical needs. Needs-based 
travel trumps social travel. Certainly trumps anything for tours or anything as such that... 
that would be there. So you know, our focus is on that type of thing. Workforce comprised 
entirely of individuals with disabilities. We take one lady with ... visually impaired into ...
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you know, from Afton into Antigonish on a daily basis. We take her home, and without our 
type of service she wouldn't have been able to afford to come in to work. So it's those 
types of things.

And the focus is on helping beneficiaries, not on making a profit. ...

[Transcript, pp. 9-13]

[16] Citing a recent Canada Revenue Agency seminar he attended, Mr. Bogle

stated that fee-based not-for-profit community based programs are different in nature than 

commercial enterprises:

So charging a fee for a good or service doesn't necessarily mean it is a business or in 
competition [with] for profit commercial businesses. ...

[Transcript, p. 9]

[17] Mr. Bogle supported the application by Strait Area Transit, adding that his

Antigonish group was not interested in providing such charter services. He stated that

extending the Strait Area Transit’s charter services into Antigonish would help provide a

low-cost charter alternative to some members of the public. He referred to his vision of

an integrated community transportation system serving the entire province:

I can only speak for Antigonish, but like I said earlier, we interact quite well with the taxi 
community. There is many shuttles that go from Cape Breton to Halifax on a daily basis.
We can't compete with ... you know, with those. So we ... we bring a lot of our customers 
in to meet the ... the shuttles, to ... to go.

I think there's ... you know, there's a better way of doing things. I know at the provincial 
level one of my things is, How do we get someone from Sydney to Yarmouth in one day 
and not costing, like, an arm and a leg? So you know, that would involve, I think, some of 
the private providers, I think involves different shuttles. I think it involves different 
community transportation providers.

[Transcript, p. 14]

[18] In Mr. Bogle’s opinion, community transportation providers should be able

to participate in the charter market, but should be limited to the passenger size of vehicle 

that they can use:

I don't believe - and I know a lot of my other provincial managers believe - that we ... we 
should never have a position in the motor coach business. I think what we need to do is 
... is to certainly set a certain seat level. I can only speak for myself. I don't think we should
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be anything above 30 passengers. I think that will ease some of the anxiety I ... I believe 
that exists within many of the private suppliers.

So you know, from ... from that point of view in a broad scope, I think that's an area that 
really needs to be examined. Because for the most part, when you look at a charter, most 
of us as community transportation providers, we're essentially dealing with many levels of 
the community that don't typically move around.

[Transcript, p. 8]

[19] Mr. Bogle asserted that community transportation providers should not 

compete in the motor coach market, but should be allowed to serve their targeted clients 

with smaller sized vehicles.

[20] Ms. MacDonald is the Office Manager for Strait Area Transit. She noted 

that the group’s primary area of activity is to provide rural transit to its clientele, including 

carriage to medical appointments, literacy programs, adult schooling, and even bringing 

seniors to visit family members.

[21] She indicated that the above activities already keep five licensed vehicles 

very busy most of the time, particularly on weekdays. However, Ms. MacDonald stated 

that adding the charter services in Antigonish County would help their business 

operations in the slower times, which are generally on weekends and in the period from 

May to August.

[22] She noted that Antigonish Community Transit does not provide charter 

services and it supports this application.

[23] In response to questions from the objectors, Ms. MacDonald submitted that 

Strait Area Transit was not “chasing” the same groups of people served by the private 

operators. She said that its focus would be on charities, small not-for-profits, and smaller 

groups that would not typically call the private operators, such as knitting groups, citing 

the cost of private charters.
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[24] Mr. MacPhail indicated that the purpose of the application is merely to 

supplement its revenues to help fund it operations, which are primarily to provide the 

community door to door and line run transportation services.

[25] Mr. MacPhail and Ms. MacDonald indicated at the hearing that its 

operations are subsidized from municipal and provincial sources, including through the 

CTAP program. They indicated that about 45% of its revenues come from municipal 

sources, the remaining amount coming from the Province and modest fees charged to 

the public for their services.

2. Objections

[26] The application was opposed by three licensed carriers: Mac Tours, 

Transoverland and Markie Bus Tours.

[27] Michel Richard is the principal of Mac Tours. He operates a 41-passenger 

motor coach, and two 48-passenger activity buses. He operates out of Westville, Pictou 

County, and his charter authority includes Antigonish County, as well as Richmond and 

Guysborough counties.

[28] Mr. Richard indicated that the Applicant’s proposed extension into 

Antigonish County would negatively impact his business. While he does not have much 

business in Richmond County, he does actively serve Antigonish. A good percentage of 

this business is for less than 30 passengers. He testified that he has never refused 

business from Antigonish County, and added that the Applicant did not provide letters of 

support or other evidence of demand for charter service from Antigonish.

[29] Under Mr. Richard’s cross-examination of the Applicant’s witnesses, Ms. 

MacDonald conceded that in October 2017, Strait Area Transit had provided charter
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services for two trips of the Antigonish Junior “B” Bulldogs hockey team, contrary to the 

charter authority in its License. Further, they charged about $450 for a round-trip to Pictou 

County. Mr. Richard indicated that as a private operator he could not afford to do the 

charter work for that amount, adding that the Applicant’s authorized rates would have 

been higher (if permitted to do the work).

[30] Ms. MacDonald testified that Strait Area Transit stopped their charter work 

for the Bulldogs when contacted by the Motor Carrier Division of the Department of 

Transportation and Infrastructure Renewal, and was advised it was not authorized under 

its License.

[31] In Mr. Richard’s view, non-profit organizations should not be permitted to 

participate in the same charter market as private commercial operators. He noted that 

such non-profit organizations can charge lower prices because their operational 

expenses are subsidized.

[32] Craig Carabin is the principal of Transoverland, which operates out of 

Reserve Mines, Nova Scotia, and has province-wide charter authority. Transoverland 

operates 17 motor coaches ranging in size from 47-56 passenger capacity.

[33] Mr. Carabin noted the important contribution made by community 

transportation providers to serve the public. However, he stated that the charter market 

is a different business that requires significant investment, including for motor coach 

equipment. He suggested that non-profit organizations like Strait Area Transit would have 

difficulty being sustainable in the market, including maintaining and replacing their 

equipment, if they offered more charters under their present operational model.
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[34] Markie Bus Tours is operated by its principal, Ward Lucius Markie. Under 

his License, he can operate two 48-passenger activity buses and three motor coaches 

ranging in capacity from 46-56 passengers. While his business is located in Millbrook, 

Nova Scotia, he has clients in Antigonish County and has a province-wide charter 

authority.

[35] He also objects to the application, stating that the private operators are not 

able to compete on an equal footing in the charter market with not-for-profit organizations. 

He noted that the application by Strait Area Transit did not include a proposed deadhead 

rate. He stated that it is not appropriate for non-profit organizations to participate in the 

market when they do not purport to recover all of their costs related to charter work, as 

private operators are required to do in order to remain in business.

V LAW

[36] In Nova Scotia, motor carrier transportation services are regulated under 

the Motor Carrier Act (MC Act).

[37] In general, the MC Act regulates motor carrier operators in Nova Scotia to 

ensure there is a quality, safe, sustainable Industry in the Province. To accomplish this, 

the Board has been given the jurisdiction to regulate virtually all aspects of the Industry.

[38] The MC Act provides the following guidance to the Board on matters it may 

consider:

Factors Considered
13 Upon an application for a license for the operation of a public passenger vehicle or for 
approval of the sale, assignment, lease or transfer of such a license, the Board may take 
into consideration

(a) any objection to the application made by any person already providing transport 
facilities whether by highway, water, air or rail, on the routes or between the places which 
the applicant intends to serve, on the ground that suitable facilities are, or, if the license
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were issued, would be in excess of requirements, or on the ground that any of the 
conditions of any other license held by the applicant have not been complied with;

(b) the general effect on other transport service, and any public interest that may be 
affected by the issue of the license or the granting of the approval;

(c) the quality and permanence of the service to be offered by the applicant and the fitness, 
willingness and ability of the applicant to provide proper service;

(ca) the impact the issue of the license or the granting of the approval would have on 
regular route public passenger service;

(d) any other matter that, in the opinion of the Board, is relevant or material to the 
application.

These apply equally to amendment applications, ss.12 and 19.

[39] The MC Act requires the Board to balance, in each case, the various 

relevant issues and interests which may overlap and, at times, conflict. In the Thus Inc. 

Decision, dated September 22, 1993, the Board described the s. 13 considerations as 

follows:

The Board has noted in previous decisions that the various considerations are not mutually 
exclusive. They tend to overlap and it is difficult at times to isolate one from another. The 
considerations will not be of equal importance in every application. The weight to be put 
on various considerations will depend on the facts of each application.

[40] The Board has, traditionally, determined rates for motor carriers using 

current generally accepted accounting principles, examining the company’s efficiency 

and costs of providing the services, and allowing an amount for profit. Costs for providing 

the services include amounts to recover the expenses for purchasing the buses and other 

capital over time, as well as the yearly costs of operating the services.

[41] Even when no carrier opposes an application, the Board must be satisfied 

the application meets the requirements of the MC Act, s. 12(3). Furthermore, the Board 

has the jurisdiction to dismiss an application without a hearing, if the Board is of the 

opinion the application is not in the public interest (s. 12(3A)).
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[42] In each case, the applicant must prove to the Board that, after taking all 

factors into consideration, the Board should grant the application, Molega Tours Limited, 

2013 NSUARB 243, para. 23.

VI ANALYSIS AND FINDINGS

[43] Strait Area Transit is a community transportation provider that operates on 

a not-for-profit basis. Its primary focus is to offer Dial-a-Ride (door to door) service and 

a variety of regular line runs across Inverness and Victoria Counties (south of Margaree 

Forks), Guysborough County and Richmond County.

[44] The Applicant also currently has charter authority for trips beginning in the 

counties of Richmond, Inverness and Guysborough. In this application, it seeks to extend 

that charter authority to trips starting in Antigonish County.

[45] The Board is mindful of the Applicant’s testimony that the current proposal 

is merely intended to allow Strait Area Transit to supplement its revenues with charter 

business in Antigonish County. The Applicant maintains that its primary activities will 

continue to be to provide its Dial-a-Ride (door to door) service and scheduled line run 

service to the public. This application was filed to make greater use of their five licensed 

vehicles during slower periods, i.e., generally on weekends and in the period from May to 

August.

[46] The Board accepts the evidence of the three private operators, who 

objected to the application, to the effect that they currently serve the Antigonish County 

market and they generally have not refused work in that area. Further, these private 

operators already utilize smaller capacity vehicles for these services.
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[47] The Board also accepts the evidence of the private carriers, particularly Mac 

Tours and Markie Bus Tours, who stated that they already serve smaller groups that were 

to be targeted by the Applicant. For example, Mr. Markie indicated he had provided 

charter work to a group wanting to go to the Christmas lighting ceremony in Sherbrooke. 

Also, the Board accepts their evidence that the existing carriers can more adequately 

provide charter service to larger sports teams with one bus or coach, rather than being 

served with two smaller vehicles by the Applicant.

[48] The Applicant provided no evidence of demand for charter services in 

Antigonish County that could not be met by existing carriers. The Applicant did not call 

potential clients as witnesses, nor did it provide lists of clients who were not served by 

other carriers.

[49] Based on its review, the Board accepts the evidence of the private carriers 

who objected to the application and finds that the Applicant’s extension of charter services 

into Antigonish County would be harmful to the private carriers’ existing charter business 

in that market.

[50] On the issue raised by the Applicant that not-for-profits should be able to 

serve the charter market with a cap or limit on vehicle capacity, the Board observes that 

there is no basis in the regulatory scheme under the MC Act to support the view that the 

charter market should be segmented by vehicle size. Based on the evidence in this 

proceeding and prior matters before the Board, the part of the market which is comprised 

of smaller clients represent an important part of the charter business for private operators, 

especially those like Mac Tours and Markie Bus Tours. Where there is still more supply
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than demand, as it appears is the case in Antigonish County, the introduction of smaller 

sized vehicles by the Applicant would negatively impact these smaller private operators.

[51] The Board notes as well that the current application, if approved, would 

allow a not-for-profit organization, which is partially subsidized from public sources, to 

compete in the same market as private operators, who would be negatively impacted by 

the introduction of the subsidized service. In cases where the market is unable to 

reasonably absorb the increased carrier capacity, and private operators have objected, 

such an application should be denied.

[52] The Board has noted in its prior Decisions that the sustainability of this 

Industry for the public is one of the legislation’s overriding directives: see Discount Review 

Decision, 2015 NSUARB 33, and Deadhead Charges Decision, 2015 NSUARB 246.

[53] Sustainability means that a carrier must be able to maintain and repair its 

vehicles, re-invest in its business, and have a reasonable prospect of recovering the 

investment with a profit. In the absence of the ability to earn a reasonable return, a 

predictable outcome would be that people and corporations will eventually stop investing 

in the Industry. If current motor carriers leave the Industry, there may be no one to take 

their place.

[54] Key components to achieving the objects of the MC Act, including 

sustainability, are the Board’s regulation of the number and types/size of vehicles 

operating in the Province, the types of services carriers may provide, the areas in which 

the services are provided, the location of the carriers, and the rates they charge.

[55] In the 2012 Gardner Pinfold Report, commissioned by the Board to 

investigate discounting methods used in the motor carrier industry, the author wrote:
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The ability of carriers to provide a quality, safe and sustainable service depends greatly on 
the financial health of the enterprise. Financial health in turn is a function of several factors 
including tariff structure, capacity utilization, management, demand for services and the 
competitive environment. The regulatory framework addresses only two of these - tariff 
structures and industry capacity - tariffs, through the Board’s power to fix charter rates.
and capacity through the Board’s power to issue licenses (both under s. 27(1) of the Act).
[Emphasis added]

[Gardner Pinfold Report, September 21,2012, p. 1]

[56] In Antigonish Community Transit Society, 2015 NSUARB 143, the Board 

denied a request for increased charter services by the provincially subsidized non-profit 

community based organization, which was opposed by several motor carrier operators. 

The Board observes this is the same organization represented by Mr. Bogle in this 

proceeding.

[57] In the Antigonish Decision, the Board stated:

[37] Pursuant to s. 13 of the MCAct (para. [13]) the Board must consider, among other 
factors, whether there will be an excess of equipment if licenses are granted and whether 
there would be a detrimental effect on existing licensed carriers.

[38] The objects of Antigonish Community Transit Society, a non-profit society, which 
is government subsidized, are commendable: offering a fixed-flex-route transit system, 
with the intent to offer charter services for recreational activities, social activities and 
community events and meetings.

[39] The Board has broad powers under the Act to regulate the public passenger carrier 
industry in Nova Scotia. These powers extend to all aspects of the industry including 
regular commercial and irregular charter services. The main object of the Act is to ensure 
there is a quality, safe, sustainable motor carrier industry.

[40] In the 2012 Gardner Pinfold Report, commissioned by the Board to investigate 
discounting methods used in the motor carrier industry, the author wrote:

The ability of carriers to provide a quality, safe and sustainable service 
depends greatly on the financial health of the enterprise. Financial health 
in turn is a function of several factors including tariff structure, capacity 
utilization, management, demand for services and the competitive 
environment. The regulatory framework addresses only two of these - 
tariff structures and industry capacity - tariffs, through the Board’s power 
to fix charter rates, and capacity through the Board’s power to issue 
licenses (both under s. 27(1) of the Act).

[In The Matter of Discounting Methods Used in the Motor Carrier Industry, September 21,
2012, p.1]

[41] Commenting on the industry structure, the Report highlighted the following:
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In 2000, there were some 17 independent companies of various sizes 
supplying motor carrier services. By 2012, half these companies had 
ceased to operate because they lacked the financial resources to 
continue. Some were absorbed by one or two carriers who now operate 
most of the capacity in the industry. Others went out of business and 
abandoned their licenses. One of the remaining companies (Acadian) has 
filed an application to cease service. Another faces challenges 
maintaining the road worthiness of its vehicles.

An earnings profile of the industry indicates that most carrier generated 
positive but weak returns (less than 8%), while several generated negative 
revenues. The financial data provide a snapshot of the industry, but 
covered different years so are not directly comparable. The data provided 
are the most recent on file with Board. Taken at face values, these results 
indicate a challenging operating environment. Several of the companies 
have ceased to operate.

[In The Matter of Discounting Methods Used in the Motor Carrier Industry, 
September 21,2012, p.1 & 3]

[46] The argument of Antigonish Community Transit Society is that they do not wish to 
undercut other services. They are attempting to "complement," rather than "compete" with 
the opposing carriers. They believe that there would be no significant negative effect on 
other services in the Antigonish area.

[47] With respect, the Board disagrees.

[48] Those who spoke in opposition to the Application, particularly the smaller 
operators, Mac Tours and Markie Bus Tours believe that, in granting another charter 
license, it will greatly affect their relatively modest business operations. While he did not 
attend the hearing, in an e-mail to the Board, Ward Markie reminded the Board that his 
Company is not subsidized and losing business (to ACTS) will not make his business 
sustainable.

[49] The Board is directed to consider, under the Act, how the proposed Application will 
affect those already licensed to provide important transportation services in the Province. 
The sustainability of the motor carrier industry is one of the Legislation's overriding 
directives.

[53] Having reviewed the testimony and the submissions of all parties in this matter, 
the Board accepts the evidence of those who object to the issuance of a charter license, 
including the witnesses for Mac Tours Inc., Absolute Charters Inc., Markie Bus Tours and 
the Coach Atlantic Group of Companies. The Board finds that there would be an excess 
of equipment if the amendment was granted to Antigonish Community Transit Society, a 
non-profit company, whose service and rates are underwritten by a government subsidy, 
competing in an unsubsidized corporate market. The authorization of an additional charter 
carrier in this area would exacerbate the sustainability of existing licensed carriers.
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[58] A similar application for extended charter authority was denied by the Board 

in Le Transport de Clare Society, 2015 NSUARB 252, based on the same reasoning. In 

that Decision, the Board concluded:

In the Board’s view, a necessary consequence of sustainability is that not-for-profit carriers 
operating in the charter market must compete on an equal footing with privately owned 
carriers. It would be inappropriate for not-for-profit carriers to use subsidized vehicles to 
compete in the same charter market against private operators. The two business models 
are different and each should operate distinctly within their respective regulatory context.
Any operator entering the other market should do so on an equal basis.

[Transport de Clare, para. 50]

[59] The Board considers that factors similar to those that existed in both cases 

above apply to the present application by Strait Area Transit.

[60] Taking into account all of the evidence and submissions, the Board denies 

the Applicant’s request for the amendment to its License.

VII SUMMARY

[61] Strait Area Transit is a not-for-profit community transportation provider. Its 

primary focus is to offer Dial-a-Ride (door to door) service and a variety of regular line 

runs across Inverness and Victoria Counties (south of Margaree Forks), Guysborough 

County and Richmond County. Almost half of its funding is subsidized from provincial or 

municipal sources.

[62] While not the primary focus of its activities, its current License permits it to 

provide charter services for trips beginning in the counties of Richmond, Inverness and 

Guysborough.

[63] In this application, Strait Area Transit requested that it be permitted to 

extend its charter services to trips starting in Antigonish County. The application was
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opposed by three private licensed carriers already providing charter services in 

Antigonish County.

[64] The primary objective of the Motor Carrier Act is to ensure a quality, safe 

and sustainable motor carrier industry in Nova Scotia.

[65] The Board accepted the evidence of the three private operators who 

opposed the application. They stated that allowing Strait Area Transit to provide charter 

services in Antigonish County would have a negative impact on them. Strait Area Transit 

provided no evidence of demand for charter work that was not already met by the existing 

carriers. The Board also concluded that it would be inappropriate for subsidized not-for- 

profit community groups to compete in the same charter market against private operators 

where the market is unable to reasonably absorb the increased carrier capacity.

[66] As a result, the Board denied the application.

[67] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 24th day of April, 2018.

Roland A. Deveau
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