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1.0 INTRODUCTION

[1] This is a Decision of the Nova Scotia Utility and Review Board (Board) about 

a complaint against the Halifax Regional Water Commission (Halifax Water) by the 

Halifax International Airport Authority and five of its employees (Airport Authority) dated 

February 2, 2018 (Complaint). The Airport Authority leases lands occupied by the Halifax 

Stanfield International Airport (Airport Lands) pursuant to a ground lease with Her Majesty 

the Queen in Right of Canada (Canada) made as of February 1, 2000. Halifax Water 

operates and maintains water and wastewater infrastructure on Airport Lands (Airport 

Water and Wastewater Systems). The Complaint alleges that Halifax Water acted 

unreasonably by refusing to ensure that tenants of the Airport Authority who receive 

services from the Airport Wastewater System, and who lease premises on Airport Lands 

outside of the main airport terminal building (External Tenants), comply with Halifax 

Water’s Schedule of Rates, Rules & Regulations for Water, Wastewater, and Stormwater 

Services (Rules).

[2] The Board held a preliminary hearing on Friday, February 9, 2018, where 

the parties agreed on a timeline for filing Information Requests (IRs), evidence and for 

the hearing of the matter.

[3] A hearing for the Complaint was held on June 11, 2018. Robert G. Grant, 

Q.C., and Jeff Waugh, J.D., represented the Airport Authority at the hearing. John C. 

MacPherson, Q.C., and Sara Mahaney, J.D., represented Halifax Water.

[4] Closing submissions were heard by the Board on June 25, 2018.
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2.0 BACKGROUND

[5] In 1987, the Municipality of the County of Halifax (County) was, through the 

Halifax County Industrial Commission (Commission), in the process of constructing water 

and wastewater systems for the Aerotech Business Park. Canada, the County and the 

Commission deemed it beneficial to integrate the Airport Water and Wastewater Systems 

with the Aerotech Business Park systems and executed an agreement for that purpose 

on June 30, 1987 (1987 Agreement).

[6] The 1987 Agreement required Canada to pay a sum of $4.5 million to the 

County towards the cost of the water and sewer systems, while retaining ownership of 

the Airport Water and Wastewater Systems, including any expansions and modifications. 

Rights that had been granted to Canada by the Province of Nova Scotia to withdraw water 

from Bennery Lake were transferred to the County. The County was required to operate 

and maintain the combined water and wastewater systems serving the Airport Lands and 

the Aerotech Business Park (Airport/Aerotech Water and Wastewater Systems).

[7] Effective April 1, 1996, upon amalgamation, the Halifax Regional 

Municipality (HRM) assumed responsibility for the County’s obligations under the 1987 

Agreement.

[8] In its 2006 General Rate Application, Halifax Water requested Board 

approval to acquire the Airport/Aerotech Water System from HRM. In its Decision dated 

May 1, 2006 [2006 NSUARB 38], the Board approved the acquisition but noted that 

Halifax Water customers would be better served by keeping the Airport/Aerotech Water 

System as a separate system. Halifax Water was further ordered to submit a rate 

application as soon as possible for the separate system. The rates being charged at the 

time by HRM were approved as interim rates.
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[9] In November 2006, the Halifax Regional Water Commission Act, S.N.S. 

2006, c. 72, was amended to deem any “...sewer system, either storm or sanitary, or 

sewage-treatment facility...” owned, operated, managed or controlled by Halifax Water to 

be a public utility under the Public Utilities Act, R.S.N.S. 1989, c. 380.

[10] In its Decision dated July 26, 2007 [W-HRWC-R-07], the Board approved, 

effective August 1, 2007, Halifax Water’s application for the transfer of HRM’s sewer 

system and sewage treatment plant facilities (including the operation of Airport/Aerotech 

Wastewater System) to Halifax Water, as outlined in a Transfer Agreement dated June 

12, 2007. The rates in place at the time, as established by HRM, were approved on an 

interim basis.

[11] Later in 2007, Halifax Water filed its first general rate application for 

wastewater services with the Board. Based upon its prior approval of the Airport/Aerotech 

Water System as a stand-alone system, the Board noted in its Decision that it had no 

objection to the Airport/Aerotech Wastewater System operating on a similar basis as a 

stand-alone system. Halifax Water was directed to submit a rate application for that 

system.

[12] In its Decision dated November 18, 2008 [2008 NSUARB 149], the Board 

approved rates, rules and regulations for the provision of water and wastewater services 

for the customers of the Airport/Aerotech Water and Wastewater Systems.

[13] Halifax Water filed another rate application for the Airport/Aerotech Water 

and Wastewater Systems on March 7, 2012. The parties in that proceeding concluded a 

settlement agreement (2012 Settlement Agreement). Although the consolidation of the 

Airport/Aerotech Systems with the water and wastewater systems owned and operated
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by Halifax Water serving the urban core and satellite areas (Urban Core Systems) was

not an issue in the proceeding, the 2012 Settlement Agreement noted that evidence was

presented which raised the appropriateness of such a consolidation. In an Order dated

June 11, 2012 [2012 NSUARB 86], the Board approved rates for the Airport/Aerotech

Water and Wastewater Systems. The Board’s Order also noted:

[Halifax Water] indicated it would be in a position to file a rate application (including 
consideration of consolidation of Airport/Aerotech and the Urban Core) on or before 
January 31, 2013.

[2012 NSUARB 86, para. 4]

[14] In January 2013, Halifax Water filed an application for rates for a 

consolidated system (i.e., the consolidation of the Airport/Aerotech Water and 

Wastewater systems with Halifax Water’s Urban Core systems) (2013 General Rate 

Application). Halifax Water and the Airport Authority disagreed over the extent to which 

the obligations of the parties under the 1987 Agreement could survive the amalgamation 

of the systems.

[15] Halifax Water took the position that, after consolidation, the Airport Water 

and Wastewater Systems would be treated the same as other “campus-like situations”. 

Halifax Water’s response to IR-15HIAA in the 2013 General Rate Application (which was 

included in Exhibit H-3 in this proceeding) summarizes its views on the amalgamation of 

the systems at that time:

[Halifax Water] would not operate or maintain infrastructure inside [the Airport Authority’s] 
property line; but would be willing to provide maintenance, hydrant flushing, sub-metering, 
leak detection on a full cost recovery basis. (Please see letter from Mr. Carl Yates to Mr.
Mike Healey, Attachment IR-15HIAA). A service [Halifax Water] is providing now, which 
would not be provided in future is investigations and flow measuring related to infiltration 
and inflow into the wastewater system.

a. With a master meter in place, [Halifax Water] would no longer read or service the 
individual meters of [the Airport Authority] and/or tenants of [the Airport Authority], [The 
Airport Authority] would receive and be responsible for one bill from the master meter 
readings. [Halifax Water] would service the master meter.

Document: 264324



-7-

b. [Halifax Water] could negotiate the price of the individual tenant meters to leave them 
in tact [sic], [The Airport Authority] would need to assess if they plan to read and 
allocate the costs of the tenant meters and how they would address servicing of the 
tenant meters.

[Halifax Water] could also negotiate an agreement to bill the individual tenant meters 
and balance it against the master meter. Any difference(s) would be attributable to [the 
Airport Authority], consistent with Item 48 — Master Water Meters of the Proposed 
Schedule of Rules & Regulations for Water, Wastewater, and Stormwater Services 
contained in the rate application.

c. [Halifax Water] does not own the water mains within the [Airport Authority] complex.
Similar to other configurations in the urban core, master metering [the Airport Authority] 
would be consistent with other campus-like situations whereby the customer owns the 
infrastructure downstream of the meter. The changed [sic] is deemed necessary to 
provide for equitable treatment with other urban core customers of a similar nature.

[Exhibit H-3, pp. 23-24]

[16] Due to the disagreement between Halifax Water and the Airport Authority, a

preliminary hearing was conducted on March 12, 2013, to deal with the inclusion of the 

Airport/Aerotech Water and Wastewater Systems in the 2013 General Rate Application. 

On March 13, 2013, the Board determined that the amalgamation of the Airport/Aerotech 

Water and Wastewater Systems with the Urban Core Systems would be severed from 

the 2013 General Rate Application. It summarized its conclusions in a letter which stated 

in part:

The issue of the amalgamation of the Aerotech System with the Urban Core System 
will be severed from the current application and heard on a separate timeline leading 
to a hearing likely in the fall [2013]...

[M05463, Board letter dated March 13, 2013]

[17] After negotiations, the Airport Authority and Halifax Water reached an

agreement (2014 Settlement Agreement). They jointly applied to the Board for approval 

of the 2014 Settlement Agreement and consolidation of the Airport/Aerotech Water and 

Wastewater Systems with the Halifax Water Urban Core Systems, effective April 1,2015. 

The joint application stated that the 2014 Settlement Agreement resulted in several 

benefits described as follows:
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10. The negotiated solution is viewed by [Halifax Water] as serving the best interest of 
[Halifax Water’s] rate payers, as it would result in:

• Elimination of the 1987 Agreement and capacity commitments which are not 
realistic or economic under 2014 environmental regulatory requirements.

• Elimination of the requirement to maintain two rate structures, and the resulting 
administrative burden and cost, including the requirement for separate Rate 
Hearings.

• Improved cooperation between [the Airport Authority] and [Halifax Water] on 
mutually beneficial issues such as water loss control, and inflow and infiltration.

[18]

Improved cooperation between [the Airport Authority], [Halifax Water], and HRM on 
planning and phasing development activity and Aerotech [waste water treatment 
facility] upgrades.

Cooperation between [the Airport Authority], [Halifax Water], and HRM to advocate 
for Provincial and Federal Infrastructure funding for the Aerotech [waste water 
treatment facility] upgrade.

[Halifax Water] continuing to provide the current level of operation and maintenance 
services for water and wastewater infrastructure on Airport Lands, which does not 
cause any incremental disadvantage other customers [sic] as [the Airport Authority] 
remains responsible for both capital costs associated with the infrastructure and for 
electrical consumption costs associated with pumping stations on Airport Lands.

[Exhibit H-5, pp. 2-3]

The Board approved the consolidation and the 2014 Settlement Agreement

in its Decision dated October 31,2014 [2014 NSUARB 181].

[19] In the winter of 2015 and 2016, Halifax Water detected glycol in wastewater

that disrupted processes at its Aerotech Wastewater Treatment Facility. Halifax Water

determined that at least some of this glycol was being discharged by Inland Technologies, 

an External Tenant in the business of recovering and recycling glycol used in the de-icing 

of aircraft.
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[20] In correspondence to Inland Technologies and the Airport Authority dated

June 9, 2017, Halifax Water stated:

Despite Halifax Water’s efforts to work with both Inland Technologies and the Halifax 
International Airport Authority to resolve the issue of high volumes and/or concentrations 
of glycol entering the wastewater system the problem persists.

[Exhibit H-14, p. 1]

[21] Halifax Water advised that it would no longer accept extraneous wastewater 

from Inland Technologies for treatment at the Aerotech Wastewater Treatment Facility 

after September 30, 2017.

[22] On August 23, 2017, the Airport Authority wrote to Halifax Water about the 

discharges from Inland Technologies, as well as other discharges of concern at the time. 

The Airport Authority also requested written confirmation from Halifax Water that an action 

plan outlined in its correspondence was acceptable [Exhibit H-14].

[23] In response, Halifax Water wrote to the Airport Authority on September 19, 

2017, and advised, in part:

The wastewater discharge from the [Airport Authority] property must be compliant at the 
point it enters the Halifax Water wastewater system. Halifax Water is not in a position to 
accept or reject any compliance plan or predict if the intended results will be achieved. A 
compliant discharge from the [Airport Authority] property will require all dischargers to 
monitor and manage the quality of their individual wastewater discharge on an on-going 
basis. It is the responsibility of the [Airport Authority] to deal with their tenants regarding 
the quality of the collective discharge from the [Airport Authority] wastewater system to the 
Halifax Water system.

[Exhibit H-14, p. 8]

[24] The letter went on to note that Halifax Water would continue to accept

extraneous wastewater based on the Airport Authority’s letter of August 23,2017, and the 

terms and conditions of a Compliance Agreement which Halifax Water attached to its 

letter.
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[25] The Airport Authority expressed concerns over some of the terms and

conditions in the proposed Compliance Agreement but continued to address the problem

and engaged in meetings and correspondence with Halifax Water. Eventually, Halifax

Water corresponded on December 1,2017, and advised:

As a result of the goodwill generated to date, Halifax Water will forego the requirement to 
enter into a formal Extraneous Flow Agreement with [the Airport Authority], with the 
understanding that a sampling plan will be submitted to Halifax Water by December 18,
2017 for our review. ...

[Exhibit H-14, p. 17]

[26] These circumstances led to the filing of the Complaint a couple of months

later, in which the Airport Authority requested the following relief:

26. [The Airport Authority] requests that the Board declare unreasonable, unjust and 
unfairly discriminatory the practice of [Halifax Water] of refusing to take responsibility for 
the oversight, enforcement and compliance of its customers located upon Airport Lands. It 
requests the Board to clarify that [the Airport Authority] is not responsible for waste water 
quality at the point at which the Airport Wastewater Infrastructure meets the [Halifax Water] 
owned infrastructure. It also requests that the Board direct [Halifax Water] to take 
responsibility for the oversight, enforcement and compliance of its customers located upon 
Airport Lands[.]

[Exhibit H-1, p. 4]

[27] The Board understands that the requested relief relates to responsibility for 

wastewater discharged by External Tenants. The Airport Authority acknowledges 

responsibility for wastewater discharged from the airport terminal building (whether from 

itself or tenants located inside of the main airport terminal building).
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3.0 ISSUES

3.1 Does the 2014 Settlement Agreement Require Halifax Water to be 
Primarily Responsible to Ensure that External Tenants Comply with 
Halifax Water’s Schedule of Rates, Rules & Regulations for Water, 
Wastewater, and Stormwater Services?

[28] The 2014 Settlement Agreement was entered as Exhibit H-11 in this 

proceeding. The parties focused their arguments on Articles 2.1 and 3.2 (with emphasis 

on 3.2(a) and (c)) of the 2014 Settlement Agreement:

2.1 Articles 3, and 8 to 12 of this Agreement are conditional upon the Board approving, 
consistent with the terms of this Agreement, the merger of the Urban Core and the 
Aerotech/Airport System, effective April 1,2015, with [the Airport Authority] and its 
tenants receiving from [Halifax Water] the current services at the same rates as 
other customers of [Halifax Water] in the Urban Core (the "Urban Core Rates"), 
subject to the provisions of this Agreement.

3.2 [Halifax Water] agrees that it will, at Urban Core Rates, provide information to 
facilitate [the Airport Authority]^ capital planning for water and sewer 
infrastructure, and provide operation and maintenance services for water and 
sewer infrastructure on Airport lands as currently provided to [the Airport Authority] 
to the level specified in this agreement, including without limitation:

a) operating and maintaining the water distribution system, collections system 
and pumping station;

b) maintaining the [the Airport Authority] fire pump station; and

c) maintaining and reading [the Airport Authority]'s and its tenants' meters and 
billing each meter customer.

d) For greater certainty, notwithstanding the foregoing, [the Airport Authority] 
shall remain responsible for the obligations set out in Article 3.1(c) and (d).

[Exhibit H-11, pp. 2-3]

[29] Counsel for Halifax Water referred the Board to legal authorities for the

proper approach to interpreting contracts. This consisted of the Board’s prior Decisions 

in a dispute between St. Francis Xavier University and the Town of Antigonish Electric 

Utility [2014 NSUARB 2 and 2014 NSUARB 97], and the Supreme Court of Canada 

Decision in Sattva Corporation v. Creston Moly Corporation, 2014 SCC 53.
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[30] In Sattva, Justice Rothstein, for the Court, commented on the evolution of 

the law on contractual interpretation towards a practical, common-sense approach aimed 

at determining the intention of the parties and the scope of their understanding. To 

achieve this, a contract must be read as a whole, giving the words used their ordinary 

and grammatical meaning, consistent with the surrounding circumstances known to the 

parties at the time of formation of the contract...” (para. 47).

[31] The parties differed in their interpretation of whether compliance and 

enforcement activities were included in “operation and maintenance" in the 2014 

Settlement Agreement. They also disputed whether enforcement and compliance 

activities were “current services” under Article 2.1 of the 2014 Settlement Agreement and 

were “currently provided” to the Airport Authority by Halifax Water at the time of the 2014 

Settlement Agreement (Article 3.2).

[32] The Airport Authority, through testimony from its Director of Planning and 

Infrastructure, Dean Bouchard, expressed its position that operation and maintenance 

included everything that was not capital in nature. In closing argument, counsel for the 

Airport Authority also submitted that “making sure that the facilities are being used in an 

appropriate fashion falls out of operation and maintenance” [Transcript, p. 177].

[33] Halifax Water took the position that enforcement and compliance activities 

were not included in “operation and maintenance”. It also argued that the ordinary 

meaning of the words “operation and maintenance” in the 2014 Settlement Agreement 

did not include compliance and enforcement activities, and in closing submissions, 

Counsel for Halifax Water suggested that utilities generally viewed operation and 

maintenance activities as distinct from enforcement and compliance. Counsel noted that
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Halifax Water tasked these functions to two different units within its organizational 

structure.

[34] Halifax Water also argued that it was not providing compliance and 

enforcement services at the time the 2014 Settlement Agreement was concluded. As 

such, even if enforcement and compliance is an aspect of operations and maintenance 

under the 2014 Settlement Agreement, Halifax Water would not be obliged to provide 

those services.

[35] Counsel for Halifax Water submitted that the Airport Authority had the 

burden, on the balance of probabilities, of demonstrating that Halifax Water monitored 

airport tenants for the purposes of compliance and enforcement. Counsel further 

submitted that the issue was even more specific and involved compliance and 

enforcement of the Rules relating to the quality of wastewater rather than the quantity of 

wastewater.

[36] In its evidence and submissions in the proceeding, the Airport Authority 

urged the Board to conclude that Halifax Water was providing enforcement and 

compliance services. It drew support for this position from Halifax Water’s responses to 

certain IRs in the 2013 General Rate Application.

[37] The Airport Authority argued that one portion of Halifax Water’s revised

response to IR-16HIAA in the 2013 General Rate Application drew a distinction between

inspections related to inflow and infiltration and inspections related to the enforcement of

the Rules, and suggested that Halifax Water was undertaking both:

Environmental Services also spends money periodically on the system to use a CCTV van 
and crew to look for Inflow and Infiltration and noncompliance issues. [Halifax Water] spent 
$28,800 last year on Inflow and Infiltration inspections. [Halifax Water] would continue to 
pay for inspections related to enforcement of the Rules and Regulations, however any l&l
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inspections performed at [the Airport Authority’s] request would be on a cost recovery 
basis.

[Exhibit H-4, p. 2]

[38] Halifax Water was asked about this in an IR and during cross-examination. 

In its response to IR-3(e) [Exhibit H-19], Halifax Water suggested that the “...inspection 

related to enforcement of the Rules and Regulations... [was] ...in the context of the 2014 

Settlement Agreement to reduce inflow and infiltration into the Aerotech Wastewater 

Treatment Facility...”. Counsel for the Airport Authority questioned the accuracy of this 

statement in closing submissions, given that negotiations for the 2014 Settlement 

Agreement did not begin until after the date that the IR response was provided in the 2013 

General Rate Application.

[39] On cross-examination, Halifax Water’s Director of Corporate Services and 

Chief Financial Officer, Cathie O’Toole, said that the remark about the enforcement of the 

Rules was a reference to the enforcement of the Rules at the Airport Property boundary, 

or related to the quantity of water entering the system. Ms. O’Toole emphasized that 

Halifax Water was not providing enforcement services for water quality.

[40] The Halifax Water witness panel was also cross-examined about specific 

activities that it had undertaken before the 2014 Settlement Agreement. These activities 

were referenced by the Airport Authority in its closing submissions as evidence that 

enforcement and compliance of the Rules was a service provided by Halifax Water when 

the 2014 Settlement Agreement was concluded.

[41] Halifax Water’s witness panel was questioned on interactions with an 

External Tenant, IMP, on Barnes Road in 2012 that it had noted in its response to IR-4(b) 

[Exhibit H-19]. In its response to IR-4(c), Halifax Water noted that this interaction occurred
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after its operations staff noticed a discharge “...during the take over [sic] inspection of a 

new [Airport Authority] wastewater system expansion.” On cross-examination, Halifax 

Water’s Director of Regulatory Services, Kenda MacKenzie, confirmed that Halifax Water 

dealt with IMP directly at the time but said that this “...would be just advising them that 

there was stuff, yeah, effluent coming from their property, or their lateral” [Transcript, pp. 

127-128].

[42] The Halifax Water witness panel was also questioned on interactions at 

three locations on Barnes Road in 2013, which Halifax Water noted in its response to IR- 

4(b). Halifax Water explained in its response to IR-4(c) that this related to inconsistencies 

in flow indicating possible inflow and infiltration from a tenant [Exhibit H-19]. On cross

examination, Halifax Water’s Manager of Environmental Engineering, Charles Lloyd, 

confirmed that there was no involvement with the Airport Authority in connection with 

these compliance issues.

[43] The Halifax Water witness panel was also cross-examined on a summary 

of action items from a meeting of representatives of the Airport Authority and Halifax 

Water that occurred on August 28, 2013 and that was attached to Halifax Water’s 

response to IR-4 [Exhibit H-19]. The attachment noted that excessive wastewater flows 

were identified for four buildings and that Halifax Water would send letters to the building 

owners and would consult with “legal” to determine if a copy of this correspondence could 

also be sent to the Airport Authority. Mr. Lloyd confirmed on cross-examination that 

Halifax Water was dealing directly with the tenants and was not sure to what extent it 

could involve the Airport Authority.
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[44] The Halifax Water witness panel was also cross-examined on an 

attachment it provided in response to IR-5(a) which listed compliance sampling 

undertaken by Halifax Water before the 2014 Settlement Agreement, and included 

approximately 15 sampling locations on Airport Lands [Exhibit H-19]. Ms. O’Toole 

advised that this was “wastewater characterization sampling that was done in preparation 

for determining the size and nature of the wastewater treatment facility upgrade...not 

what would be part of regular enforcement activities” [Transcript, p. 131].

[45] In its response to IR-3(i) [Exhibit H-19], Halifax Water disclosed that 

approximately $1,000 per year had been allocated from Environmental Services (now 

known as Regulatory Services within Halifax Water) to the Airport/Aerotech’s Wastewater 

System between 2009/10 and 2013/14. Ms. O’Toole confirmed on cross-examination 

that the rates paid by the Airport Authority were calculated based on this allocation. In 

closing submissions, counsel for the Airport Authority submitted that the inclusion of these 

costs for enforcement and compliance, while “...it wasn’t a whole lot of money...”, 

supported the position that “current services” included enforcement and compliance 

[Transcript, p. 209].

[46] Counsel for Halifax Water also referenced the discussions about out of 

compliance effluent that Halifax Water had with the Airport Authority and its tenants, and 

which were addressed in Halifax Water’s responses to IR-4 [Exhibit H-19] and during 

cross-examination of the Halifax Water witness panel. Counsel submitted that none of 

the information that was provided was evidence of monitoring for compliance and 

enforcement of water quality issues, and that this was verified by the Halifax Water 

witness panel during cross-examination.
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[47] On behalf of Halifax Water, Mr. MacPherson referred to two documents that 

he suggested provided evidence of the scope of services that were provided by Halifax 

Water when the 2014 Settlement Agreement was concluded. The first was Halifax 

Water’s response to IR-18HIAA in the 2013 General Rate Application [Exhibit H-4]. This 

IR response listed the costs that Halifax Water indicated would be required to maintain 

the services that were at that time provided under a campus-like setting. The second 

document was a presentation that was used by Halifax Water during November 2013 

discussions with the Airport Authority about the consolidation of the Airport/Aerotech 

Water and Wastewater Systems with its Urban Core Systems [Exhibit H-20]. Slide 9 of 

the presentation addressed operational services for wastewater treatment.

[48] In its direct evidence [Exhibit H-16], Halifax Water estimated that if the relief 

the Airport Authority is requesting in its Complaint was granted, it would require 

“significant modifications” to the Airport Wastewater System to enable it to directly monitor 

the effluent discharged by External Tenants. Halifax Water estimated that it would cost 

$207,500 for the Airport Authority to make the necessary infrastructure changes that 

would enable regulatory enforcement [Exhibit H-16, p. 7],

[49] The Airport Authority’s witness panel was asked whether it agreed with 

Halifax Water’s assessment that this infrastructure would be required. Mr. Bouchard 

advised that this was not fully assessed, but that the Airport Authority took Halifax Water 

at its word “...since they are the experts in that field” [Transcript, pp. 68-69].

[50] In its rebuttal evidence, the Airport Authority advised it was prepared to 

make any required infrastructure changes at its cost [Exhibit H-18, para. 6].
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[51] In concluding his submissions, counsel for Halifax Water said:

Mr. MacPherson: If I could just make one final point on the services currently
provided, and that relates to my friend’s comment that Halifax Water did not ever request 
of [the Airport Authority] that they change their infrastructure to make it possible to 
undertake monitoring for compliance and enforcement. Of course they didn't, because they 
didn’t do it. A, they didn’t do it; and, B, they couldn’t do it. Which I think the proof is in the 
pudding in terms of what they’re undertaking before in light of the infrastructure 
requirements that have — changes that have to be made to allow them to do it now.

[Transcript, p. 258]

3.1.1 Findings

[52] The Board finds that the 2014 Settlement Agreement does not require 

Halifax Water to be primarily responsible to ensure that the External Tenants comply with 

Halifax Water’s Rules. Although the obligations assumed by the parties under the 2014 

agreement must be viewed as a whole, the Board concludes that the surrounding 

circumstances of the 2014 Settlement Agreement demonstrate an intention of the parties 

to maintain the status quo for the services that Halifax Water was providing to operate 

and maintain the Airport Water and Wastewater Systems.

[53] The words that the parties used in the 2014 Settlement Agreement confirm 

that Halifax Water did not undertake an open-ended obligation to operate and maintain 

these systems. Halifax Water committed to operate and maintain the systems based on 

the level of services it was providing at the time of the conclusion of the 2014 Settlement 

Agreement.

[54] The 2014 Settlement Agreement emphasizes the continuation of the 

services then provided through the use of the words “current services” in Article 2.1, and 

even more strongly in Article 3.2 which, rather than simply stating that Halifax Water would
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provide operation and maintenance services for water and sewer infrastructure on Airport 

Lands, goes on to add “as currently provided”.

[55] The parties also emphasized this in their joint application to the Board for 

approval of the 2014 Settlement Agreement and the consolidation of the systems. The 

Application highlighted that Halifax Water would continue to provide “the current level of 

operation and maintenance services for water and wastewater infrastructure on Airport 

Lands...” [Exhibit H-5, p. 3].

[56] The Board also concludes that Halifax Water was not providing compliance

and enforcement services to the Airport Authority or External Tenants in the nature of, or 

to the extent that, the Airport Authority suggests Halifax Water should be providing them 

in the Complaint.

[57] The Board is not satisfied that Halifax Water’s interactions with External 

Tenants in 2012 and 2013 (or at any time prior to the 2014 Settlement Agreement) 

establishes that Halifax Water was providing services of the nature now requested by the 

Airport Authority. The incidents canvassed during cross-examination are isolated and did 

not arise as a result of a systematic monitoring by Halifax Water, but only incidentally. 

Although Halifax Water dealt with External Tenants directly on these occasions, the 

evidence before the Board was that these interactions were limited.

[58] The Board also does not find that the summary of action items from the

meeting between Halifax Water and the Airport Authority on August 28, 2013, is strong 

evidence of engagement by Halifax Water in enforcement and compliance activities over 

water quality issues. The parties were working together to address inflow and infiltration 

issues affecting the Airport Wastewater System. Although Halifax Water agreed to
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provide letters to building owners where excessive wastewater flows had been identified, 

and expressed a desire to consult with “legal” before this correspondence could be shared 

withthe Airport Authority, this is not compelling evidence of enforcement and compliance 

activities in the nature of what is now sought by the Airport Authority, particularly in light 

of the decision of the parties to address inflow and infiltration issues separately in Article 

6 of the 2014 Settlement Agreement. Why Halifax Water wanted to consult “legal” is not 

clear in the evidence presented to the Board; however, concern over the ability to share 

specific information does not necessarily suggest that Halifax Water was providing 

enforcement and compliance services.

[59] The Board also finds that Halifax Water undertaking sampling at 

approximately 15 locations on Airport Lands was to characterize wastewater to determine 

the size and nature of wastewater treatment facility upgrades which were in the 

contemplation of the parties at the time. This issue was also separately addressed in the 

2014 Settlement Agreement.

[60] The Board is also not satisfied that the wording of Halifax Water’s response 

to IR-16HIAA from the 2013 General Rate Application, or the inclusion of approximately 

$1,000 per year from Environmental Services to the Airport/Aerotech Wastewater 

System, are sufficient to conclude that it is more likely than not that enforcement and 

compliance services of the nature now requested by the Airport Authority were provided 

by Halifax Water before 2014. The evidence before the Board did not establish the nature 

of these enforcement or compliance actions or where they were undertaken (either on the 

Airport Property or at the property boundary line), but given the amounts allocated for 

these activities, the Board finds that whatever was undertaken was minimal.

Document: 264324



-21 -

[61 ] Finally, the Board finds that the need for significant capital improvements to

the Airport Wastewater System to permit Halifax Water to engage in enforcement and 

compliance activities in the manner requested by the Airport Authority is compelling 

evidence that those services were not provided at the time of the 2014 Settlement 

Agreement. These services could not have been provided before the 2014 Settlement 

Agreement as the infrastructure necessary for such enforcement and compliance did not 

exist.

3.2 Does Halifax Water’s Schedule of Rates, Rules & Regulations for Water, 
Wastewater, and Stormwater Services Require Halifax Water to be 
Primarily Responsible for Ensuring they are Complied with by External 
Tenants?

[62] The Airport Authority asserts that External Tenants are direct customers of

Halifax Water and that the rates paid by the External Tenants to Halifax Water include the

costs of monitoring those customers and ensuring that they are in compliance with the

Rules. During the proceeding, External Tenants were referred to by the parties as

“Customer Tenants” and “Category 2” tenants. In the direct evidence of the Airport

Authority, Paul Baxter, Senior Vice-President and Chief Operating Officer, stated:

12. The second category of tenant on Airport Lands includes those tenants who 
occupy separate buildings, who receive wastewater and water services from laterals which 
connect directly to water distribution and wastewater collection infrastructure located within 
or near the roads located on Airport Lands and who have separate water meters. The water 
and wastewater infrastructure on Airport Lands which serves these tenants is owned by 
the Crown and operated and maintained by [Halifax Water]. [Halifax Water] reads the 
meters for these tenants and bills them at the requisite rates for the services which it 
provides. In all respects, these tenants are customers of [Halifax Water]. I refer to this 
category of tenant as “Customer Tenant”.
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13. [The Airport Authority] has never engaged in the monitoring of the quality of effluent
coming from Customer Tenants for purposes of determining and policing compliance with 
[Halifax Water] Rules and Regulations. [The Airport Authority] understood that this function 
was performed by [Halifax Water] as part of its operation and maintenance of the water 
and wastewater infrastructure on Airport Lands and for which it was compensated in rate 
revenue.

[Exhibit H-13, pp. 2-3]

[63] Halifax Water denied that the External Tenants were its customers and

characterized its arrangements with them as an administrative arrangement that it agreed 

to under the terms of the 2014 Settlement Agreement:

30. Inland Technologies is one of a number of tenants of [the Airport Authority] who 
discharge through a lateral owned by the tenant into the [Airport Authority] 
Infrastructure. Effluent discharged from that lateral travels through [Airport 
Authority] Infrastructure until it ultimately reaches infrastructure owned by [Halifax 
Water]. These tenants are not customers of [Halifax Water] but, pursuant to the 
terms of Article 3.2 of the settlement agreement, [Halifax Water] meters and bills 
Inland Technologies.

[Exhibit H-2, p. 5]

[64] In its response to IR-8 from Halifax Water [Exhibit H-15], the Airport

Authority submitted that the External Tenants were each a “Customer" within the meaning 

of that term in the Rules:

“Customer Tenants” is a term we used for convenience to refer to [Airport Authority] tenants 
who are separately metered by [Halifax Water] and connect directly to water and 
wastewater infrastructure owned by the Crown and operated and maintained by [Halifax 
Water], These Customer Tenants are billed directly by [Halifax Water] and are each a 
“Customer” as defined in section 3k) of the [Halifax Water] Rules and Regulations which 
reads:

“Customer” means a person who arranges to be or is supplied with water 
and /or [sic] Wastewater Service at a specified location or locations and 
includes a person receiving Stormwater Service.

[Exhibit H-15, p. 13]

[65] In her testimony in the proceeding, Ms. O’Toole suggested that the External

Tenants were not customers under the Rules because they did not arrange for service

and are supplied through a system owned by the Airport Authority:

In terms of the “arranges to be,” the tenants out at the airport never made arrangements 
with the County or the utility to be supplied with service. The Minister of Transport made
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those arrangements for them. And in terms of how they’re supplied, they’re supplied 
through laterals that are owned by the airport and a distribution system that’s owned by the 
airport.

[Transcript, pp. 163-164]

[66] Ownership of the Airport Wastewater System by a third-party does not

preclude an External Tenant from being a “Customer" of Halifax Water under the Rules. 

The definition of “Customer” in the Rules refers to a person who is supplied with (in the 

context of this case) “Wastewater Service”. That term is defined in s. 3(fff) of Halifax 

Water’s Rules:

fff) “Wastewater System" means the structures, pipes, devices, equipment, processes 
and related equipment used, or intended to be used, for the collection, 
transportation, pumping or treatment of Wastewater and disposal of effluent, which 
are vested in or under the control of the Commission;

[Exhibit H-12]

[67] Once again, the parties differed in their views on whether the Airport 

Wastewater System was “under the control” of Halifax Water.

[68] In closing argument, counsel for the Airport Authority submitted that Halifax 

Water was in control of the Airport Wastewater System because it had operational control 

over the infrastructure and was responsible for its maintenance. Counsel for the Airport 

Authority also submitted that because the 2014 Settlement Agreement requires the 

Airport Authority to build according to Halifax Water standards, Halifax Water has a 

degree of control over capital costs as well.

[69] In response to these submissions, counsel for Halifax Water made the 

following submissions on closing:

Questions have been raised as to whether the system is vested in -- or not vested in but is 
under the control of the Commission. There’s nothing in the Settlement Agreement that 
says the infrastructure on the airport lands is under the control of Halifax Water, and 
everything in the facts suggest that they are not. For example, we’ve heard, and it’s, I think, 
in some of the materials about the LAV facility, about the security at the airport, which I 
think we can take as a given in any event, you just can’t go anywhere you want to go in the
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airport, and neither can Halifax Water, and they need permissions and they need folks to 
escort them and so on.

Well, if you control the infrastructure and something breaks, you just go fix it. If you’re on 
the airport and something breaks and it happens to be on the air side, you don’t just go fix 
it. You have to get security to take you there.

Again, contrary to what my friend Mr. Grant suggested, Halifax Water cannot demand that 
[the Airport Authority] undertake capital expenditures. I don’t think there’s anything in the 
Settlement Agreement that supports that. There is a reference to capital that’s being built 
being up to a certain standard but that, it would seem — and certainly the [Airport Authority] 
panel testified to minor capital expenditures up to a million and how they are determined 
and then over a million, how they are determined.

There’s nothing in the evidence to suggest, nor would it be my understanding that Halifax 
Water can simply tell the airport that they’re going to build x-amount of capital on their 
property.

Similarly, the discontinuance of a portion of that system, I suggest there’s nothing that 
indicates that Halifax Water can do that. And it may be that the more telling point on that 
was in regard to the lateral to the Alt Hotel and the evidence is that even to install that, [the 
Airport Authority] had to apply to HRM to do that.

So all of those things do not make the infrastructure at the airport look like the infrastructure 
everywhere else in the system, in terms of how Halifax Water interacts with it.

[Transcript, pp. 246-248]

3.2.1 Findings

[70] The Board finds that the External Tenants are not included within the

definition of “Customer” in the Rules. The Airport Wastewater System is not vested in or 

under the control of Halifax Water. Although Halifax Water operates and maintains the 

system, the Board finds that this does not provide Halifax Water with sufficient control of 

the system for purposes of the Rules. To the extent that water and wastewater services 

are provided, they are constrained by some limitations on Halifax Water’s ability to access 

the systems. Decisions relating to capital expenditures, either as to the amount or timing 

of those expenditures, are completely outside of Halifax Water’s control.

[71 ] The Board finds that there is, however, a relationship between Halifax Water

and the External Tenants. Under the terms of the 2014 Settlement Agreement, Halifax 

Water agreed to maintain and read External Tenants’ meters and bill them. Certain
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aspects of Halifax Water’s Rules may apply to the relationship between Halifax Water 

and the External Tenants, such as the provisions relating to metering and billing. The 

extent to which the Rules apply to External Tenants does not need to be determined in 

this proceeding. For present purposes, the Rules do not require Halifax Water to be 

primarily responsible for ensuring that External Tenants comply with the Rules for 

discharges being made by them into the Airport Wastewater System, a system which is 

not owned or controlled by Halifax Water.

4.0 SUMMARY OF BOARD FINDINGS

[72] The Airport Authority leases the Airport Lands from Canada, and the Airport 

Water and Wastewater Systems owned by Canada on the Airport Lands are operated 

and maintained by Halifax Water. The Airport Water and Wastewater Systems are used 

by the Airport Authority and its tenants. External Tenants of the Airport Authority, who 

occupy premises outside of the main airport terminal building, are separately metered 

and billed by Halifax Water for the water and wastewater services they receive.

[73] The Airport Water and Wastewater Systems, and the arrangements 

between the Airport Authority and Halifax Water have been addressed in several Board 

Decisions. This proceeding was initiated by the Complaint of the Airport Authority that 

Halifax Water was acting unreasonably by failing to undertake enforcement and 

compliance activities against External Tenants, and thereby contravening the terms of the 

2014 Settlement Agreement between the parties and Halifax Water’s Rules.

[74] The Board has determined that the 2014 Settlement Agreement requires 

Halifax Water to operate and maintain the Airport Wastewater System in the same 

manner as it did when the 2014 Settlement Agreement was concluded. The Board finds
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that at that time, Halifax Water was not undertaking enforcement and compliance 

activities to the extent now contemplated by the Airport Authority and could not have done 

so without significant modifications to the Airport Wastewater System.

[75] The Board also finds that Halifax Water’s Rules do not require it to be 

primarily responsible for ensuring that the Airport Authority’s External Tenants comply 

with the Rules for discharges being made by them into the Airport Wastewater System, a 

system which is neither owned nor controlled by Halifax Water.

[76] The Board concludes that Halifax Water is not required to undertake the 

compliance and enforcement activities contemplated by the Airport Authority in its 

Complaint. The complaint is therefore dismissed.

[77] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 27th day of August, 2018.

Peter W. Gurnham

ien'T. McGra

Jennifer L. Nicholson
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