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1.0 INTRODUCTION 

[1] YL Oilers Holding Corporation (Applicant) acquired properties located at 

77/79 and 83/85, Woodworth Road, North Kentville, Nova Scotia (Properties).  It obtained 

building permits for two-unit dwellings on each lot and started construction. 

[2] The Applicant then applied to Council of the Municipality of the County of 

Kings for approval of a development agreement for the properties.  The proposed 

development agreement would allow the Applicant to convert the construction, which was 

well under way, to two six-unit apartment buildings on the Properties, which was not 

permitted by the underlying zoning. 

[3] Laura Mosher, MCIP, LPP, the County’s Manager of Planning and 

Development, provided a report to Council wherein she indicated that, in her opinion, the 

Applicant’s proposal was consistent with the intent of the County’s Municipal Planning 

Strategy (MPS).  She recommended approval. 

[4] The application was opposed by numerous local residents.  Following a 

public hearing, after deliberations raising both positive points and concerns, the proposed 

development agreement was narrowly approved by Council on January 5, 2021. 

[5] Valeria and Guy Hiltz (Appellants) own a home at 89 Woodworth Road, on 

lands abutting the west side of the Properties.  They appealed Council’s decision to the 

Nova Scotia Utility and Review Board on January 26, 2021, pursuant to s. 247(2) of the 

Municipal Government Act, S.N.S 1998, c. 18 (MGA).  The basis for their appeal is that 

the proposed development is completely out of character with the surrounding 

neighbourhood.  They say Council’s approval of the development agreement is not 

consistent with the MPS. 
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[6] There may have been more than one option that would have reasonably 

carried out the intent of the MPS in this case.  That said, given the extent of the 

development footprint allowed as-of-right, Council’s decision, in many respects, involved 

competing policy choices and value judgments.  

[7] The competing MPS policies and objectives relate to MPS guidance on 

increasing growth, housing options, and residential density in Growth Centres, to 

preserve the rural character and agricultural lands outside these areas, while maintaining 

the character of existing neighbourhoods.  

[8] The development agreement process provides flexibility to allow 

construction which is not permitted in a particular zone as-of-right, while negotiating 

reasonable protections for an affected neighbourhood.  That said, the impact of having 

the building form used as two six-unit dwellings, instead of a pair of two-unit dwellings, 

forms the framework for the policy analysis and the balancing of interests.  This is the 

component of the proposed development which was not allowed by the underlying zoning.  

Where there was no material error in fact or principle, these are the types of decisions 

where deference is due to elected representatives, who have the primary responsibility in 

planning matters.  

[9] The Board has reviewed the evidence and considered the parties’ 

submissions.  It has determined that Council’s decision was reasonably consistent with 

the wording of the relevant MPS provisions.  The appeal must therefore be dismissed. 

2.0 ISSUE 

[10] In this case, the Board must determine whether the Appellants have shown, 

on a balance of probabilities, that Council’s decision approving the development 
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agreement to allow two six-unit apartment buildings on the Properties did not reasonably 

carry out the intent of the MPS. 

3.0 BACKGROUND 

3.1 Board Jurisdiction 

[11] The Board notes that the MGA establishes that the Municipality has the 

primary authority for planning (s. 190(b)).  An “aggrieved person” may appeal the approval 

of a development agreement by a council to the Board (s. 247(2)).  All parties agreed the 

Appellants qualify as aggrieved persons pursuant to the statutory definition. 

[12] The Board’s jurisdiction in an appeal of a council’s decision to approve a 

development agreement is set out in s. 250(1)(b) of the MGA: 

250 (1) An aggrieved person or an applicant may only appeal 

… 

(b) the approval or refusal of a development agreement or the approval of 
an amendment to a development agreement, on the grounds that the decision of 
the council does not reasonably carry out the intent of the municipal planning 
strategy; [Emphasis added] 

[13] The Board’s remedial powers, and the restrictions on the exercise of these 

powers, are prescribed by s. 251 of the MGA which provides: 

251 (1) The Board may 

(a) confirm the decision appealed from; 

(b) allow the appeal by reversing the decision of the Council to amend the 
land-use by-law or to approve or amend a development agreement; 

(c) allow the appeal and order the Council to amend the land-use by-law 
in the manner prescribed by the Board or order the Council to approve the 
development agreement, approve the development agreement with the changes 
required by the Board or amend the development agreement in the manner 
prescribed by the Board; 

… 

(2) The Board shall not allow an appeal unless it determines that the decision 
of council or the development officer, as the case may be, does not reasonably carry out 
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the intent of the municipal planning strategy or conflicts with the provisions of the land- use 
by-law or the subdivision by-law. [Emphasis added] 

[14] In appeals under the MGA, the burden of proof is on the Appellants.  To be 

successful, an appellant must establish, on the balance of probabilities, that the decision 

of council does not reasonably carry out the intent of the MPS.  If an appellant fails, then 

the Board must defer to the decision of council. 

[15] Most planning decisions of the Board over many years have set out the 

history of the decisions of the Court of Appeal surrounding the standards by which the 

Board should review a council’s decision.  These standards or principles are condensed 

and set out most succinctly in the decision of Fichaud, J.A., in Archibald v. Nova Scotia 

(Utility and Review Board), 2010 NSCA 27, which is the most recent comprehensive 

statement of the Court of Appeal.  The Board notes that the Court of Appeal implicitly 

endorsed these principles most recently in Cape Breton (Regional Municipality) v. Nova 

Scotia (Attorney General), 2019 NSCA 77, which affirmed the Board’s decision in Re 

Maclnnis, 2019 NSUARB 9. 

[16] In Archibald, Fichaud, J.A. said: 

[24]  The Board then (¶ 51-62) recounted the provisions of the MGA and passages from 
decisions of this court that state the principles to govern the Board's treatment of an 
appealed planning decision. I will summarize my view of the applicable principles: 

(1)  The Board usually is the first tribunal to hear sworn testimony with cross-
examination respecting the proposal. The Board should undertake a thorough 
factual analysis to determine the nature of the proposal in the context of the MPS 
and any applicable land use by-law. 

(2)  The appellant to the Board bears the onus to prove the facts that establish, 
on a balance of probabilities, that the Council's decision does not reasonably carry 
out the intent of the MPS. 

(3)  The premise, stated in s. 190(b) of the MGA, for the formulation and 
application of planning policies is that the municipality be the primary steward of 
planning, through municipal planning strategies and land use by-laws. 

(4)  The Board’s role is to decide an appeal from the Council's decision. So 
the Board should not just launch its own detached planning analysis that 
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disregards the Council's view. Rather, the Board should address the Council's 
conclusion and reasons and ask whether the Council’s decision does or does not 
reasonably carry out the intent of the MPS. Later (¶ 30) I will elaborate on the 
treatment of the Council’s reasons. 

(5)  There may be more than one conclusion that reasonably carries out the 
intent of the MPS. If so, the consistency of the proposed development with the 
MPS does not automatically establish the converse proposition, that the Council’s 
refusal is inconsistent with the MPS. 

(6)  The Board should not interpret the MPS formalistically, but pragmatically 
and purposively, to make the MPS work as a whole. From this vantage, the Board 
should gather the MPS’ intent on the relevant issue, then determine whether the 
Council’s decision reasonably carries out that intent. 

(7)  When planning perspectives in the MPS intersect, the elected and 
democratically accountable Council may be expected to make a value judgment. 
Accordingly, barring an error of fact or principle, the Board should defer to the 
Council's compromises of conflicting intentions in the MPS and to the Council’s 
choices on question begging terms such as "appropriate" development or "undue" 
impact. By this, I do not suggest that the Board should apply a different standard 
of review for such matters. The Board’s statutory mandate remains to determine 
whether the Council’s decision reasonably carries out the intent of the MPS. But 
the intent of the MPS may be that the Council, and nobody else, choose between 
conflicting policies that appear in the MPS. This deference to Council’s difficult 
choices between conflicting policies is not a license for Council to make ad hoc 
decisions unguided by principle. As Justice Cromwell said, the “purpose of the 
MPS is not to confer authority on Council but to provide policy guidance on how 
Council’s authority should be exercised” (Lewis v. North West Community Council 
of HRM, 2001 NSCA 98, ¶ 19). So, if the MPS’ intent is ascertainable, there is no 
deep shade for Council to illuminate, and the Board is unconstrained in 
determining whether the Council’s decision reasonably bears that intent. 

(8)  The intent of the MPS is ascertained primarily from the wording of the 
written strategy. The search for intent also may be assisted by the enabling 
legislation that defines the municipality’s mandate in the formulation of planning 
strategy. For instance, ss. 219(1) and (3) of the MGA direct the municipality to 
adopt a land use by-law "to carry out the intent of the municipal planning strategy" 
at "the same time" as the municipality adopts the MPS. The reflexivity between the 
MPS and a concurrently adopted land use by-law means the contemporaneous 
land use by-law may assist the Board to deduce the intent of the MPS. A land use 
by-law enacted after the MPS may offer little to the interpretation of the MPS. 

[25]  These principles are extracted from the decisions of this court in: Heritage Trust, 

¶ 77-79, 94-103,164; Lewis v. North West ¶ 19-21; Midtown Tavern, ¶ 46-58, 81,85; Can- 
Euro Investments, ¶ 26-28, 88-95; Kynock v. Bennett (1994), 1994 NSCA 114 (CanLII), 
131 N.S.R. (2d) 334, ¶ 37-61; Tsimiklis v. Halifax (Regional Municipality), 2003 NSCA 30 
¶ 24-27, 54-59, 63-64; 3012543 Nova Scotia Limited v. Mahone Bay Heritage and Cultural 
Society, 2000 NSCA 93, ¶ 9-10, 61-64, 66, 84, 86, 89, 91-97; Bay Haven Beach Villas Inc. 
v. Halifax (Regional Municipality), 2004 NSCA 59, ¶ 26. 

[17] Clearly, the Board is not permitted to substitute its own decision for that of 

council, but must review the decision of council to determine if the decision of council can 
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be said to reasonably carry out the intent of the MPS.  In determining the intent of the 

MPS, the Board considers it should apply the principles of statutory interpretation which 

have been adopted by the Court of Appeal, as well as the provisions of s. 9(1) and s. 9(5) 

of the Interpretation Act, R.S.N.S. 1989, c. 235. 

3.2 Witnesses 

[18] The Board held a virtual hearing on the GoToWebinar platform on March 

25, 2021.  The Appellants both testified during the proceeding.  They also called Pauline 

Raven as a witness.  Ms. Raven is a former County Councillor.  She chaired the virtual 

public information session for this application, which was then posted online for public 

comment.  A video of this virtual session was filed as Exhibit H-9 in this proceeding. 

[19] The County, represented by Jonathan Cuming, relied on the Appeal 

Record.  That said, Mr. Cuming made Ms. Mosher available for questioning by the parties 

and the Board.  Ms. Mosher processed the application on behalf of County staff.  As 

previously indicated, she provided a report to Council recommending approval of the 

development agreement.  Both Caleb and Ben Howden participated in the hearing on 

behalf of the Applicant.  Only Caleb Howden provided substantive evidence and 

submissions. 

3.3 The Municipal Planning Strategy 

[20] Woodworth Road runs from Lamont Road in the County to Cornwallis Street 

in the Town of Kentville.  The Properties are located on the County portion of Woodworth 

Road, in an area that is designated as a Growth Centre in the MPS.  That said, the current 

MPS zoning on the County portion of Woodworth Road is Residential One and Two Units 

(R-2).  Redden Avenue, which runs parallel to and north of Woodworth Road, is in the 
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Residential Mixed Density (R-3) Zone.  Exhibition Street, which is parallel to and south of 

Woodworth Road, is in the Mixed Commercial Residential (C-3) Zone, as well as the 

Institutional Zone for the Valley Regional Hospital. 

[21] By-law 106 is the County’s Land Use By-law (LUB).  The R-2 Zone allows 

for the construction of two-unit residential dwellings.  It does not permit buildings with six-

unit dwellings.  That said, s. 4.4.5(c) of the LUB states: 

4.4.5 Uses Considered by Development Agreement 
Pursuant to the Municipal Planning Strategy, the uses noted below shall be 
considered by Development Agreement within the Residential One and Two Unit 
(R2) Zone. 

 … 

(c) Uses compatible with the purpose of the Residential One and Two Unit 
(R2) Zone that do not otherwise meet the requirements of the zone in 
accordance with policy 3.1.8 of the Municipal Planning Strategy. 

[22] By-law 105 contains the County MPS.  Policy 3.1.8 of the MPS provides an 

avenue whereby property owners can apply to Council to seek permission to construct 

buildings, through the mechanism of a development agreement, that would not otherwise 

be allowed by the LUB.  It states: 

Council shall: 

3.1.8 consider only by development agreement in the Residential Designation, 
residential proposals for uses that are not otherwise permitted or cannot meet the 
standards of the applicable residential zone. In evaluating such development 
agreements, Council shall be satisfied that: 

(a) the proposal is consistent with the existing character of the neighbourhood 
including prevailing building types, lot size and frontage, setback patterns, 
and parking locations; 

(b) the condition(s) that prevents the proposal from being permitted as-of-right 
in the zone is addressed by the development agreement including but not 
limited to enhanced buffering and the positioning and design of the 
buildings and structures; and 

(c) the proposal meets the general development agreement criteria set out in 
section 5.3 Development Agreement and Amending the Land Use By-law. 



- 10 - 
 

Document: 283915 

[23] Policies 5.3.6 to 5.3.9 address the contents of a development agreement.  

The most significant substantive provisions are reproduced for ease of reference: 

Council shall: 

5.3.6  consider proposals to enter into a development agreement, pursuant to Sections 
225 through 230 inclusive of the Municipal Government Act on the terms and 
conditions set forth in this Municipal Planning Strategy, and a development 
agreement shall: 

(a) specify the development, expansion, alteration, or change permitted; 

(b) specify the conditions under which the development may occur; and  

(c) set terms by which Municipal Council may terminate and discharge an 
agreement. 

Council shall: 

5.3.7  be satisfied that a proposal to amend the Land Use By-law or to enter into a 
Development Agreement: 

(a) is consistent with the intent of this Municipal Planning Strategy, including 
the Vision Statements, relevant goals, objectives and policies, and any 
applicable goals, objectives and policies contained within a Secondary 
Plan; 

(b) is not in conflict with any Municipal or Provincial programs, By-laws, or 
regulations in effect in the Municipality; 

(c) is not premature or inappropriate due to: 

(i) the Municipal or village costs related to the proposal; 

(ii) land use compatibility with surrounding land uses; 

(iii) the adequacy and proximity of school, recreation and other 
community facilities; 

(iv) the creation of any excessive traffic hazards or congestion due to 
road or pedestrian network adequacy within, adjacent to, and 
leading to the proposal; 

(v) the adequacy of fire protection services and equipment; 

(vi) the adequacy of sewer and water services; 

(vii) the potential for creating flooding or serious drainage problems 
either within the area of development or nearby areas; 

(viii) negative impacts on identified wellfields or other groundwater 
supplies for the area; 
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(ix) pollution, in the area, including but not limited to, soil erosion and 
siltation of watercourses; or  

(x) negative impacts on lake water quality or nearby wetlands; 

(xi) negative impacts on neighbouring farm operations; 

(xii) the suitability of the site regarding grades, soils and geological 
conditions, location of watercourses, marshes, bogs and swamps, 
and proximity to utility rights-of-way. 

[24] As discussed in Archibald, the Board must strive to determine the intent of 

the MPS in a pragmatic and purposive manner.  This means provisions of the MPS should 

not be read in isolation, but in the context of the document, and the policy directives 

contained therein, as a whole.  In this regard, the provisions of the MPS relating to Growth 

Centres are important.  As well, the general provisions relating to residential zones 

provide context for the Board’s analysis. 

3.4 Site Visit 

[25] The Board conducted a site visit on April 1, 2021.  The Board met with the 

Appellants, Caleb Howden, and Mr. Cuming at the Properties.  In the company of the 

parties, the Board walked west along Woodworth Road.  Turning at the intersection of 

Woodworth Road and Lamont Road, the Board proceeded north on Lamont Road to 

Redden Avenue.  The Board then went east on Redden Avenue to a point roughly parallel 

to the eastern boundary of the Properties.  The Board proceeded across vacant land to 

eventually rejoin the eastern boundary of the Properties. 

[26] After walking through the Properties and the rear boundary thereof, the 

Board proceeded to the Appellants’ property.  The Board walked along the east boundary 

and to the rear of this property, as well as through the Appellants’ garden.  The Board 

also walked east on Woodworth Road towards the boundary with the Town of Kentville.  

The parties and the Board returned to the Properties and went their separate ways. 



- 12 - 
 

Document: 283915 

[27] The Board was able to observe the character of the homes on Woodworth 

Avenue, as well as a residential development on Redden Avenue.  The Board was further 

able to observe the wooded area to the east of the Properties, the open area behind the 

Properties and a view of the Properties from Redden Avenue. 

[28] The Board observed the topography of the area, including the sloping of the 

Properties in relation to the surrounding lands.  The Board observed the very sandy nature 

of the underlying soil and the location of some drainage infrastructure discussed in the 

evidence.   

[29] The site visit presented a clear view of the visual impact of the Applicants’ 

development from the vantage point of the Appellants’ property.  In essence, the Board 

was able to observe most of the features shown in the photographs, videos, and 

descriptions in evidence. 

4.0 ANALYSIS AND FINDINGS 

[30] The MPS, also known as the County’s 2050 Plan, was developed over a 

lengthy period of time.  As a developer, Caleb Howden followed the MPS approval 

process with interest.  It is reasonable to conclude he would have been generally aware 

of the potential for North Kentville to be designated as a Growth Centre area.  

[31] Having acquired the Properties, the Applicant decided to move ahead with 

development before the current MPS was finally approved.  As the Properties were zoned 

R-2, the Applicant applied for as-of-right building permits for a pair of two-unit dwelling 

buildings in May 2019.  The Board is satisfied that the footprint and scale of the proposed 

buildings were compliant with the requirements of the R-2 Zone, including street frontage; 

front, rear, and side setbacks; lot infill; and height. 
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[32] The Board is also satisfied that, from early on in the process, the Applicant 

intended to apply to convert the proposed development to higher density usage should 

the MPS ultimately be approved in a form which allowed for the possibility for such 

conversion.  This was discussed by Caleb Howden, to some extent, during the hearing.  

It was also addressed by the Applicant during the public hearing before Council.  

[33] The buildings, even when proceeding under as-of-right construction, had 

some design features clearly more compatible with six-unit buildings.  This included large 

unfinished upper floor areas and basement areas with concrete separation, the number 

of exterior doors, and the plumbing and fixtures related to bathrooms and kitchens, as 

shown on building plans.  

[34] Caleb Howden was fully aware that there was a risk that either the MPS 

might not come to fruition as anticipated, or that Council might not approve a conversion 

request.  The Applicant assumed the financial risk of these potential outcomes, should 

the design features which would allow conversion not be useable or require modifications.  

Construction has proceeded under the acquired building permits.  One building is 

completed and has two tenants.  Work continues on the second building, but the form of 

the building is complete.  

[35] The MPS was ultimately approved in November 2019.  North Kentville was 

included as a Growth Centre area.  As described above, the LUB and MPS include 

provisions which permit applications to Council seeking relief from compliance with LUB 

zoning requirements through the mechanism of a development agreement. 

[36] The Applicant had considered a number of potential options from the outset, 

including as-of-right subdivision into four lots or simply building two-unit buildings without 
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considering a conversion to more density.  Caleb Howden had also investigated the 

possibility of building two six-unit buildings and one two-unit building on the Properties.  

He had preliminary discussions with Ms. Mosher as to what could potentially be 

acceptable, both before and after he applied for the building permits for the two-unit 

buildings.  On July 17, 2020, the Applicant formally applied to convert the two-unit 

buildings, for which the Applicant had obtained building permits, to six-unit buildings by 

development agreement. 

4.1 Nature of the Development Agreement 

[37] The approved development agreement has the following key features: 

 it allows for two buildings with six dwelling units subject to the R-3 Zone 

requirements; 

 it alleviates compliance with s. 4.5.4 of the LUB, which relates, in the context 

of this development, to amenity areas and common outdoor spaces, solid 

waste storage, and parking; 

 the Properties must be developed generally in accordance with an attached 

site plan; 

 access to the Properties is governed by an attached site plan as opposed to 

the specifications of s.14.2.1 of the LUB; 

 a fence between four and six feet in height must be built along the western 

boundary, except where an accessory building is located; 

 an enclosed refuse area is required; 

 erosion and sediment control measures must be undertaken; 

 lighting is to be diverted from neighbouring streets and properties; and 
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 drainage is to be in accordance with a drainage plan included as a schedule.  

Any changes to the drainage system must be approved by the Nova Scotia 

Department of Transportation and Infrastructure Renewal (DTIR).  DTIR had 

already approved the drainage plan set out in the schedule. 

4.2 Council Reasons 

[38] As the proposed development agreement was approved, the MGA does not 

require that Council provide written reasons for its decision.  In this case, the Board was 

provided with an audio file of Council’s deliberations. 

[39] In past decisions, the Board has discussed conceptual and pragmatic 

difficulties associated with parsing the individual comments of councillors made during 

the course of their deliberations when assessing a council’s rationale, even when written 

reasons are required.  As expressed in Archibald, which involved the refusal of a 

development agreement, while the Board need not confine itself to a council’s stated 

reasons, they form an important framework designed to ensure the Board respects its 

appellate role.  When no written reasons are required, what constitutes this framework is 

less apparent.  Mr. Cuming suggested the Board could consider the comments made 

during the debate but agreed that ultimately Council speaks with one voice.  

[40] Council had a planning report before it which recommended approval.  In 

following that recommendation, the rationales expressed in the report could also form part 

of the framework in assessing Council’s decision.  

[41] In this case, not all councillors participated in the debate.  Different 

perspectives, rationales, and concerns were advanced.  Therefore, in the end, while these 
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can provide context, the Board is left to apply the statutory test to the ultimate decision of 

Council, which was to approve the motion before it. 

[42] In any event, the primary use made of Council’s deliberations related to a 

specific reference by the Appellants to Mayor Muttart’s comments during deliberations.  

Basically, the Appellants asked the Board to consider these comments as part of their 

submission.  They submitted Mayor Muttart expressed strong reasons why approval of 

the development agreement did not carry out the intent of the MPS.  It is certainly open 

to the Board to consider comments made during debate in that context. 

[43] An audio file had been pre-filed with the Board and provided to the parties 

as part of the Appeal Record.  It had not been uploaded to the Board’s electronic case 

management system, which caused some confusion during the hearing.  As well, the 

audio file originally provided to the Board only contained the comments made during the 

public hearing preceding Council’s deliberations.  A second audio file containing Council’s 

deliberations was subsequently filed as part of the record, at the request of the Board. 

[44] The Board has heard both audio files, which are Exhibits H-14 and H-15, 

respectively.  It will address Mayor Muttart’s comments, in the context of the deliberations 

as a whole, as part of its analysis when applying the legal framework to the facts and 

submissions in this appeal.   

4.3 The Parties’ Positions 

[45] Distilled to its essence, the Appellants say that approval of the development 

agreement is not consistent with the intent of the MPS because it allows for an R-3 

building in an R-2 Zone.  They say this is completely out of character with the 

neighbourhood. 
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[46] Their oral presentation of evidence was supplemented by pre-filed materials 

which had been reviewed by the Board prior to the hearing.  These materials consisted 

of a video of the Properties and their surroundings, and a written presentation to 

emphasize their points.  As well, they, along with other neighbours, had made numerous 

submissions to the County outlining their concerns and rationales for opposing the 

development, which form part of the Appeal Record.  

[47] The Board received three letters of comment which supported the 

Appellants’ position.  They generally raised some of the same concerns reflected in the 

materials in the Appeal Record and in the Appellants’ presentation. 

[48] The Appellants submit that the two buildings completely overwhelm the 

neighbourhood in general, and their property in particular, because of their height, design, 

and mass.  The Appeal Record, combined with the Appellants’ presentation, also raises 

concerns with respect to the adequacy of parking; the adequacy of a proposed drainage 

system, given recent flooding after trees were completely removed from the Properties; 

the adequacy of the water and sewer system to accommodate the number of new 

residents; the removal of all trees in the context of inadequate buffering and landscaping; 

snow storage and removal issues; additional traffic on a street with no sidewalks; the 

safety of a retaining wall abutting their property; and construction noise and traffic. 

[49] The Appellants are also very concerned about the order in which the 

development proceeded.  In their view, completely clearing the land, obtaining building 

permits, and proceeding to construct buildings which they submit were always intended 

to be R-3 Zone buildings, before making the application to convert, undermined the 
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planning process and their ability to meaningfully engage with the Applicant, planning 

staff, and Council. 

[50] The Applicant submits there was nothing wrong with how the development 

proceeded.  Caleb Howden said a number of options were considered and discussed with 

Planning staff at various points.  It was only when the MPS was ultimately passed that 

the conversion application could actually be made.  He said engaging with the neighbours 

about a potential development which could not be built at the time construction began 

could actually have created more confusion and mistrust. 

[51] The Applicant says that the size, height, and massing of the buildings were 

all allowed under the R-2 Zone.  In fact, Caleb Howden indicates that the R-2 Zone would 

have allowed for smaller setbacks and greater lot coverage.  The point made was that 

these building scale issues could not be inconsistent with the character of the 

neighbourhood since they were allowed as-of-right. 

[52] The Applicant argues that the development agreement fulfills the policy 

objectives of the MPS related to Growth Centres.  In Caleb Howden’s view, it provides 

compact residential development and varies the type of residential units available in the 

neighbourhood, while preserving its residential characteristics, in the context of the North 

Kentville community.   

[53] The Applicant submits the concerns advanced by the Appellants with 

respect to traffic will not be consequential.  Caleb Howden said the size of the lots allowed 

for subdivision into four two-unit dwellings.  The development agreement only allows for 

an additional four occupants which should not create issues with street traffic.  As well, 

Mr. Howden said there was ample parking available for the building residents. 
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[54] Caleb Howden stressed that through negotiations with DTIR following a 

flooding event, an improved drainage system would now be available for the Properties, 

which had to meet DTIR specifications.   

[55] In general, the Applicant is of the view that the development agreement 

adequately addresses any reasonable concerns.  Approval thereof by Council is therefore 

consistent with the MPS.  

[56] Mr. Cuming, on behalf of the County, walked the Board through the general 

principles related to its jurisdiction in appeals of this nature.  He touched on many of the 

principles summarized in Archibald discussed above, stressing the primary role of Council 

in the planning process. 

[57] It is the County’s position that Ms. Mosher had provided a policy analysis to 

Council, outlining why the development agreement was consistent with the MPS.  In 

adopting that analysis before the Board, Mr. Cuming argues that no contrary opinion 

evidence was provided by the Appellants, and Ms. Mosher’s conclusions, as contained in 

that report, had not been challenged on cross-examination.  He submits they were, 

therefore, uncontested. 

[58] Mr. Cuming submits there is no evidence that the form and location of the 

constructed buildings themselves in any way offend the R-2 zoning criteria.  He stressed 

that there was no evidence the buildings would have to be removed, as suggested by the 

Appellants, even if there was no development agreement in place.  That said, they could 

not contain six dwelling units in their final form if the appeal were allowed.  

[59] The County advanced the proposition that, in the circumstances of this 

case, while Woodworth Road primarily consists of single-family dwellings, it is 
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sandwiched between an R-3 Residential Zone, which would permit the development as-

of-right, and a Mixed Commercial Residential Zone, which would also permit the 

development as-of-right.  In addition, it is located in what is now described as the North 

Kentville community, which is a Growth Centre under the MPS.  

[60] Mr. Cuming acknowledged that the term neighbourhood is not defined in 

the MPS.  He offered that in certain Ontario planning cases, it is described as the area 

where one can walk one’s dog.  In the context of this case, he submits that North Kentville, 

as described in the MPS, is the community background in relation to which the 

compatibility with the MPS provisions must be considered.  He acknowledged there may 

be a distinction between the terms “community” and “neighbourhood”.  That said, in 

response to Board questions, he indicated that if one only looked at the 500-foot 

notification provisions, which both Council and this Board utilized in this case, it would still 

include the R-3 Zone on Redden Avenue.  

[61] Mr. Cuming pointed out the protections addressed in the development 

agreement in relation to buffering, setbacks, fencing, and sediment control.  He placed 

particular emphasis on drainage.  He emphasized the drainage improvements discussed 

by Caleb Howden, which he submits are captured by the development agreement, 

including the required approvals from DTIR. 

[62] Finally, Mr. Cuming submitted that while, from the Appellants’ perspective, 

the approved development might have an impact on the quiet enjoyment of their 

neighbourhood, it was the very type of development promoted by the MPS because of its 

location in a Growth Centre.  He said it was probably the inevitable consequence of being 

located in an area surrounded by community services.  When considering the context as 
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a whole, Mr. Cuming submitted the Appellants had not met the burden of establishing that 

Council’s decision was not reasonably consistent with the MPS. 

4.4 Analysis and Discussion 

[63] The Appellants had enjoyed a small one-bedroom home, with a beautiful 

backyard garden, located next to wooded vacant lots.  There is no doubt this was an 

enviable state of affairs.  The location provided a quiet natural setting with rural qualities 

almost immediately adjacent to the Town of Kentville.   

[64] To the east, the natural setting has completely disappeared.  While there is 

a discussion of future landscaping in the Appeal Record, currently, given the sandy nature 

of the soil in the area, the landscape has the appearance of a desert.  It is dominated by 

the buildings which have been erected on the Properties.  In part, due to the slope of the 

lands, the building adjacent to the Appellants’ property towers over it and the backyard 

garden.  The Appellants’ negative feelings in relation to the development, as expressed 

in the Appeal Record, are not surprising.   

[65] While raising numerous issues, it is really this loss of the prior amenities 

associated with the location of their property which is at the heart of the Appellants’ 

objection to the development agreement.  Unfortunately for the Appellants, the Board 

must conclude, as a matter of law, that there is no basis grounded in its appellate 

jurisdiction in planning matters for providing the remedy they seek. 

[66] The MPS and LUB were adopted by Council concurrently on November 21, 

2019.  They were amended and approved by the Minister of Municipal Affairs on March 

5, 2020.  When considering size, scale, height, and lot coverage, the only difference with 



- 22 - 
 

Document: 283915 

respect to street frontage, setbacks and maximum heights between the R-2 Zone and the 

R-3 Zone relates to side setbacks.  

[67] The R-3 Zone requires a ten-foot side setback and the R-2 Zone only 

requires a four-foot setback.  The Properties both have ten-foot side setbacks.  They 

comply with the street frontage and other setback criteria for both the R-2 and R-3 Zones.  

[68] The maximum height of both R-2 and R-3 buildings is 35 feet.  Caleb 

Howden testified before the Board that the building was less than 35 feet.  He provided 

figures of 28 feet to 30 feet during the public hearing before Council.  An occupancy permit 

has presumably been issued for one building.  The Board accepts the Applicant’s 

evidence that the two buildings, which appear identical in form, comply with the 35-foot 

height restriction.  In any event, the development agreement requires that the buildings 

meet the height restrictions in the R3 Zone, which are the same as the R2 Zone. 

[69] As discussed in Archibald, there is a legislative relationship between the 

MPS and a concurrently adopted LUB.  As the form of the buildings would be allowed in 

both the R-2 and R-3 Zones, Council must have determined that the size and scale of the 

buildings on the Properties were compatible with both zoning designations under the 

MPS.  

[70] Section 4.4.5 of the LUB addresses development agreements.  It requires 

that they be compatible with the purpose of applicable residential zones.  It is the MPS 

that actually provides the mechanism to implement a development agreement to alleviate 

a builder from certain zoning restrictions and provides more specifics about compatibility.  

Policy 3.1.8 is the enabling MPS policy.  The intent of the provision is to allow Council to 

consider allowing a construction which does not meet the zoning “standards” or “uses”.   
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[71] In this case, as previously discussed in relation to height, mass, and scale, 

no LUB standards have been identified which cannot be met by the Applicant.  As well, 

there is nothing in the LUB which prevented the Applicant from clearing the Properties of 

trees in anticipation of development.  This was addressed by both Ms. Mosher and Mayor 

Muttart as part of the January 5, 2021 Council meeting.  When the matter came before 

Council, it was the use of the buildings, as six-unit dwellings, which was not permitted 

within the R-2 Zone by the LUB.   

[72] Council had to consider whether to relieve the Applicant from the two-unit 

building restriction in the R-2 Zone under Policy 3.1.8.  The MPS framework analysis 

involves the interplay between general and specific policies related to residential areas 

and those related to Growth Centres. 

[73] As a general principle, s. 1.1 of the MPS discusses the desirability of 

concentrating residential development in Growth Centres.  This is to encourage the 

efficient use and layout of services and municipal infrastructure, while encouraging 

diverse housing forms in these areas.  The Growth Centre concept also seeks to preserve 

the rural character of communities outside these areas.  It also aims to protect agricultural 

lands. 

[74] Section 2.1 of the MPS indicates that Growth Centres are often serviced 

with urban amenities, such as sidewalks, central water, and recreational facilities.  The 

Board notes that Woodworth Road itself has no sidewalks but is serviced by central water 

and sewer.  Section 2.1 reiterates that one of the MPS Growth Centre goals is “…to 

maximize existing infrastructure investment without imposing on rural areas.”  The 

foregoing underlying principles are highlighted in the objectives set out in this part of the 
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MPS.  One of the objectives is to encourage development of “…compact, complete 

communities with accessible and active transportation.” 

[75] With respect to specific policies, Policy 2.1.2 of the MPS identifies 

“…Growth Centres as the primary growth areas within the Municipality.”  Policy 2.3.2 

encourages “…the development of higher density communities in Growth Centres that 

permit various housing types…”.  This policy is tied to cost-effective delivery of sanitary 

sewer and water services. 

[76] Section 3.1 of the MPS discusses the general principles related to the 

residential designation.  It highlights the changing needs for residential development, 

including the desirability of “more compact development options…”. 

[77] The MPS tries to balance these changing needs while “…also preserving 

the established neighbourhood features.”  One of the objectives set out in this part of the 

MPS is to provide a wide range of housing options, while allowing for “…increased 

densities in areas where urban services are efficient to deliver.”   

[78] Specific policies in this part of the MPS create the Residential Zones.  Policy 

3.1.2(a) says:  

(a) Residential One Unit (R1) and Residential One and Two Unit (R2): lands located 
in these zones are intended to maintain existing residential areas while 
encouraging energy efficiency and providing opportunities for infill development 
primarily on roads located on the periphery of Growth Centres.  These zones are 
intended to consist primarily of one and two unit dwellings; 

[79] With the foregoing policy guidance for context, the Board turns to consider 

enabling Policy 3.1.8, which is used to evaluate proposed development agreements.  

Policy 3.1.8 indicates, in part: “…Council shall be satisfied that: (a) the proposal is 

consistent with the existing character of the neighbourhood including prevailing building 

types, lot size and frontage, setbacks and parking locations;” 
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[80] The Interpretation provisions under Section 1.2 of the MPS specifically 

indicate that the use of the words “Council shall” have a permissive, and not mandatory, 

connotation in policy statements.  That, of course, does not mean the considerations 

under Policy 3.1.8 can be ignored, but Council’s flexibility is maintained.  

[81] The Board must also consider what constitutes the “neighbourhood” in the 

context of this matter.  The Appellants focused on Woodworth Road.  In her report and 

discussion with Council, Ms. Mosher highlighted the characteristics of Woodworth Road, 

Redden Avenue, and a portion of Exhibition Street.  She also discussed the wider North 

Kentville community.  

[82] The North Kentville growth area is located north of the Cornwallis River.  It 

basically borders and encircles the Town of Kentville.  As discussed in the MPS, it 

includes the Aldershot military base, the Valley Regional Hospital, Kingstec, an 

elementary school, several small churches, and a small commercial centre.  The MPS 

further indicates there has been substantial residential growth in this area since the 

1980s. 

[83] The foregoing is a wide geographic area.  The MPS uses both the terms 

“community” and “neighbourhood”.  These terms are not necessarily interchangeable.  

Section 2.1 of the MPS says “Growth Centres comprise vibrant neighbourhoods…”.  This 

clearly implies that there can be more than one neighbourhood in a Growth Centre.  This 

is particularly the case for an area the size of North Kentville. 

[84] With the foregoing background, the Board is satisfied that Ms. Mosher’s 

discussion of the neighbourhood in this case, primarily focused on Woodworth Road, 

Redden Avenue, and Exhibition Street, was appropriate.  These streets form a natural 
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boundary, when combined with the Town of Kentville boundary.  While not ascribing to 

the “distance you can walk your dog” test as a complete answer, the foregoing streets are 

all within walking distance of each other.  As well, there is a line of sight from Redden 

Avenue to Woodworth Road.  While Exhibition Street is not visible from Woodworth Road, 

a local professional centre, the regional hospital located thereon, and access to public 

transit, are all a relatively short walking distance away.   

[85] A main issue in this matter is whether the proposed development is 

“…consistent with the existing character of the neighbourhood…”  As lot size, frontage 

and setbacks are consistent with the housing on Woodworth Road, only building types 

and parking require further discussion. 

[86] There is no doubt that the “prevailing building types” on Woodworth Road 

consist of single-family dwellings.  There is one duplex.  Caleb Howden testified that there 

was one nearby house which was larger than the Applicant’s buildings.  The foregoing 

was not discernable from a slide in Ms. Mosher’s presentation to Council showing the 

footprint of the various buildings on Woodworth Road. 

[87] In any event, the housing complex built on Redden Avenue is as large as 

the Applicant’s buildings.  The buildings on Redden Avenue contain four and eight 

dwelling units.  This complex can reasonably be considered to form a part of the fabric of 

the neighbourhood which Council had to consider. 

[88] In considering the existing character of the neighbourhood, Mayor Muttart 

raised well-articulated concerns with respect to the relationship between the creation of 

zone types in the MPS and the corresponding creation of zones in the LUB.  He discussed 

the expectation of residents and purchasers of properties in an R2 Zone that the housing 
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types would be single or two-unit homes.  While not directly expressed this way by Mayor 

Muttart, who chose his language very carefully, this type of analysis could favour not 

relaxing the allowed uses in the circumstances of this case. 

[89] If the majority of Council had been persuaded to vote against the Applicant’s 

proposal by the foregoing concerns, the decision might well have been reasonably 

consistent with the intent of the MPS.  That does not mean that Council’s ultimate decision 

was not.  This is because, as alluded to in the Council debate by Councillor Windsor, 

while zones were established under the MPS, it still provides flexibility to consider this 

type of application by development agreement. 

[90] Council could appropriately take into consideration that this was infill 

development, near the Town of Kentville, in a neighbourhood with central sewer and 

water, where there was at least one other large multi-residential housing complex.  

Council could reasonably come to the conclusion that the Applicant’s proposal was 

sufficiently consistent with the existing character of the neighbourhood.  This is 

particularly the case when read through the lens of the MPS policy directions promoting 

diversity of housing options, increased density, and directing residential growth to the 

Growth Centres.  As well, even the wording creating the R2 Zone indicates it should 

primarily, not exclusively, consist of one and two-unit dwellings. 

[91] The Board notes that as part of the presentation to Council, Ms. Mosher 

indicated that the Properties could be subdivided as-of-right into four lots, which would 

allow two dwelling units on each lot.  The purpose was to show the Applicant’s proposal 

only added four dwelling units beyond what was allowed as-of-right.  This is undoubtedly 

true and provides relevant context.  That said, the Board acknowledges it is not 
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completely an apples-to-apples comparison, as the form such buildings would take is 

entirely speculative.  

[92] With respect to parking, Ms. Mosher said that, on Woodworth Road, parking 

was primarily at the front of residences.  It is not entirely clear what considerations the 

MPS intended should be relevant in considering the parking location issue.  In any event, 

the Board is satisfied that requiring additional parking in the rear of the buildings was 

designed to alleviate potential on-street parking issues.  This would actually assist in 

preserving that aspect of the existing character of the neighbourhood.  It cannot be said 

that this requirement does not reasonably carry out the intent of the MPS. 

[93] During the public hearing before Council, an issue was raised with respect 

to the precedent Council would set throughout the County by allowing the Applicant’s 

proposal.  With respect to Woodworth Road in particular, there is apparently another 

vacant lot.  As well, conceivably, applications could be made to convert existing housing.  

The Board would only note that every application must be determined on its own merits.  

Council has considerable discretion in balancing policy directions.  This decision would 

not tie Council’s hands in future applications to consider how much additional density, if 

any, is appropriate for the R2 portion of this neighbourhood. 

[94] Policy 3.1.8(b) of the MPS says Council must be satisfied that the conditions 

which prevent as-of-right development, which are being waived, are addressed in the 

development agreement.  There is specific reference to enhanced buffering and the 

positioning and design of the buildings and structures.  Again, this aspect of the MPS 

must be considered in light of the fact that it is the addition of dwelling units, and not the 

size and scale of the buildings, which cannot meet the zoning requirements. 
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[95] The main features of the development agreement which appear designed 

to address the increased number of dwelling units are: a four to six-foot fence between 

the Properties and the Appellants’ property; a ten-foot side setback requirement; enclosed 

refuse storage; diversion of outdoor lighting; and additional parking.  It is the adequacy of 

buffering which appeared to be a main area of concern.   

[96] Some councillors inquired about referring the matter back to staff to see if 

further accommodations, including additional vegetation to act as a buffer, could be made 

to alleviate some of the neighbours’ concerns.  In the end, that option was not pursued, 

and it appears those councillors who might have supported this option voted against the 

proposed development agreement. 

[97] The process followed by the Applicant is best addressed in the context of 

this aspect of Council’s decision.  The Appellants argued that if the Applicant had followed 

what they perceived to be the normal process, and not proceeded with any clearing of 

trees or construction of buildings prior to the development application being put forward, 

they would have had an opportunity for earlier input that might have more adequately 

protected their interests.  

[98] Ms. Raven, the former councillor who was called as a witness by the 

Appellants, advanced a similar proposition.  Interestingly, Ms. Raven appeared to 

acknowledge that greater density on the Properties was supported by the MPS.  She felt 

a solution more acceptable to the Appellants might have been possible, and 

neighbourhood peace preserved, if the development agreement process had been 

initiated earlier, before the Properties were cleared.   
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[99] The Board notes that any challenge to process before Council is not a 

matter this Board can address and remedy.  The Board is not sitting as a reviewing body 

to assess the decision-making processes that Council used to arrive at its decision.  

(Maskine v. Halifax County, (1992) 1992 CanLII 2469 (NSCA), 118 N.S.R. (2d) 356, at 

para. 12).  Its role is statutorily limited to addressing whether Council’s ultimate decision 

does, or does not, reasonably carry out the intent of the MPS.  

[100] In any event, there is nothing in the LUB or the MPS which prevented the 

Applicant from proceeding in the manner outlined in this application.  A failure to conform 

to the R-2 Zone requirements during construction, if any, would have been an 

enforcement matter.  It could also be addressed at the occupancy permit stage.  Clearly, 

no occupancy permit could be issued for six-unit dwellings until Council had granted its 

approval to the development agreement. 

[101] Despite the foregoing, Council could legitimately consider whether the 

Applicant, by proceeding as it did, made it impossible to adequately address the matters 

set out in the MPS.  That said, what was required to satisfy Council that the conditions 

which prevent as-of-right development have been adequately addressed involved a 

considerable exercise of value judgments.   

[102] It is possible that Council could have required additional vegetative 

buffering, a different building design and placement and other features and, if the 

Applicant could not address them, denial of the application might reasonably have carried 

out the intent of the MPS.  Again, this does not mean that the decision Council ultimately 

took does not also reasonably carry out this intent. 
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[103] Council was faced with a situation where a building form existed as-of-right.  

Additional buffering in the form of vegetation was not feasible along the boundary with the 

Appellants.  This was because a rock barrier was required to address potential flooding 

issues on the Appellants’ lands.  

[104] In fact, there appears to be little chance that any additional buffering would 

have addressed the Appellants’ main concerns with respect to the height of the building 

and the consequential loss of privacy, coupled with the loss of the adjacent wooded area.  

In these circumstances, Council apparently agreed that the fencing and additional 

setback requirements constituted sufficient buffering to be reasonably consistent with the 

MPS policy direction.  

[105] In considering this aspect, the Board cannot simply substitute Council’s 

judgment with its own.  There is a rational connection between the additional 

requirements in the development agreement and the purpose of Policy 3.1.8 of the MPS 

in the context of this application.  

[106] Again, it must be kept in mind that the purpose of the additional 

requirements can legitimately be characterized as attempting to alleviate some of the 

potential issues surrounding having more residential density in the neighbourhood.  It was 

not to address the height of the existing buildings on the Properties, which were allowed 

as-of-right.  

[107] Council’s value judgments are within an acceptable range of outcomes, 

under Policy 3.1.8(b) of the MPS, to address additional population density occasioned by 

the construction of six-unit dwellings, which a principled analysis can produce.  The Board 
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therefore should defer to the elected officials.  The decision of Council is reasonably 

consistent with the MPS.  

[108] Policy 3.1.8(c) of the MPS says Council shall be satisfied the proposed 

development agreement meets the general criteria related to development agreements 

set out in s. 5.3 of the MPS.  Ms. Mosher’s report to Council indicated these criteria had 

all been met.  The Board has not received any planning expert’s report which challenges 

these conclusions.  Ms. Mosher was not directly cross-examined on this report.  

Nevertheless, evidence was adduced, and submissions made, which challenged some 

of her conclusions. 

[109] The Board is not bound by the strict rules of evidence by virtue of s. 19 of 

the Utility and Review Board Act.  The County did not file a separate report or seek to 

have Ms. Mosher qualified as an expert witness, although she appears to have the 

necessary qualifications.  The Board does not accept that Ms. Mosher’s conclusions are 

uncontested and should simply be accepted.  An analysis is in order.  That said, the Board 

will focus on those aspects of s. 5.3 of the MPS, where there are substantive issues raised 

by the Appellants. 

[110] As required by Policy 5.3.7(a), as discussed above, the Applicant’s proposal 

was generally consistent with the MPS, including vision statements, goals, objectives, 

and policies related to Growth Centres and residential designations.  It provides for 

increased density in an area serviced by central water and sewer, promoting residential 

growth while addressing reasonable accommodations to preserve the existing character 

of the neighbourhood.  This latter point addresses the compatibility wording in Policy 

5.3.7(c)(ii). 
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[111] A specific area of concern raised by the Appellants was potential drainage 

and flooding issues.  This relates to Policy 5.3.7(c)(vii) of the MPS.  It could also potentially 

relate to Policy 5.3.7(c)(ix) in relation to silt and soil erosion, although this provision relates 

to watercourses.  The Appellants were of the view that the clearing of trees had led to 

flooding on their property by altering natural water drainage features.  The Applicant 

believed that the clearing had uncovered inadequate drainage infrastructure.  Through 

discussions and negotiations with DTIR, Caleb Howden testified that a new drainage 

system had been implemented which would be a significant improvement over the 

existing situation. 

[112] The development agreement incorporates the new drainage system and 

requires that any changes to it meet provincial standards.  Ms. Mosher advised Council 

she had confirmed with DTIR that the infrastructure built by the Applicant, and 

incorporated in the development agreement, met its standards.  She was advised by the 

Town of Kentville, which owns the storm sewer pipe where the drainage system from the 

Properties discharges, that authorization to connect to it had been granted.  In the 

absence of any contrary expert opinion, the County is entitled to rely on the provincial 

expertise in this area.   

[113] There is no dispute that flooding occurred on the Appellants’ property which 

came from the Properties.  In addition to the new drainage system, the Applicant built a 

retaining wall along the boundary with the Appellants’ property.  While the Appellant’s 

raised concerns over the adequacy and safety of this wall, it appears to have withstood 

and been effective in preventing flooding during Hurricane Teddy in September 2020.  

Ms. Mosher indicated that the required fencing should address safety issues.  
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[114] Finally, the development agreement incorporates standards with respect to 

sediment control, stabilization, and the prevention of soil erosion.  The source of the 

standards is both municipal specifications and provincial Department of the Environment 

guidelines.  

[115] Based on the foregoing, the Board is satisfied that Council had a reasonable 

basis for concluding Policies 5.3.7(c)(vii) and (ix) of the MPS, relating to flooding, 

drainage, silt, and erosion had been adequately addressed.   

[116] The Appellants raised concerns about the adequacy of the sewer system to 

accommodate the number of additional residents on Woodworth Road.  They described 

the system as an old open sewer line.  Ms. Mosher obtained input from the Municipal 

Engineering and Public Works Department which indicated that there was adequate 

capacity in the Regional Sewer System to accommodate this development.  Again, in the 

absence of expert evidence to the contrary, the County was entitled to rely on this advice.   

[117] The Board notes that the Appellants raised similar concerns related to the 

capacity of the water system to provide service to the additional residents.  Ms. Mosher 

obtained input from the Town of Kentville, who supplies water to this street.  The Town 

indicated there would be no issue with water supply based on the limited number of 

additional potential customers.  The same analysis applies to this issue. 

[118] Based on the foregoing, the Board is satisfied that Council had sufficient 

evidence to come to the conclusion that the development agreement was reasonably 

consistent with Policy 5.3.7(c)(vi) of the MPS, which relates to the adequacy of sewer and 

water services. 
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[119] The Appellants raised parking concerns.  Parking, access, and egress are 

addressed in Policy 5.3.8(c) of the MPS.  It speaks in terms of establishing controls for 

“adequately addressing” any concerns raised by the factors set out in Policy 5.3.7.  

[120] Apart from the location of the parking, the Appellants said there were not 

enough parking spaces for the number of residents which would live in two six-unit rental 

buildings.  This could create on-street parking woes. 

[121] In this regard, each building will have six parking spaces in front of the 

buildings.  There is additional parking at the rear of each building.  Section 14.5.2 of the 

LUB says that where a building exceeds six dwelling units, there must be 1.5 parking 

spaces per unit.  In this case, the requirement would be nine parking spaces for each 

building.  The Board agrees with Ms. Mosher that the parking in the rear, as shown in the 

concept plan, provides more than adequate room for an additional three cars at each 

building.  The Board therefore has no basis to disturb Council’s decision.  It has not been 

established that it is not reasonably consistent with the MPS.  

[122] Traffic and congestion were also at issue in the proceeding.  The Appellants 

said the number of new residents would mean there would be many new cars using 

Woodworth Road.  They said there were already many new vehicles at this stage, with 

only two rental units occupied.  Their concerns were increased because the street has no 

sidewalks, raising pedestrian safety issues.  

[123] The Board tends to agree with the comments of Mayor Muttart that the 

additional traffic observed by the Appellants to date could well be related to construction 

activities.  In fact, the Board observed numerous vehicles belonging to tradespersons 

during the site visit.  In any event, Policy 5.3.7(c)(iv) says Council has to consider whether 
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“…excessive traffic hazards or congestion…” [emphasis added] will be created when 

taking account of the road and pedestrian networks.  In this case, Ms. Mosher sought 

input from DTIR, who advised that a traffic impact statement was not required and raised 

no concerns about traffic safety.  Council had a reasonable basis for determining that the 

development agreement was consistent with the relevant provision in the MPS. 

[124] The Appellants also raised issues such as snow removal, construction noise 

and exterior lighting.  Construction noise is a normal part of building activities, which, 

while very annoying, is ultimately temporary in nature.  There appears to the Board to be 

adequate space on the Properties to address snow removal.  The angle of exterior lighting 

away from neighbouring properties is addressed in the development agreement.  In any 

event, these factors do not form a sufficient basis for concluding that Council’s decision 

did not reasonably carry out the intent of the MPS.  

[125] In this regard, to the extent the Board did not address any of the other 

evidence and submissions presented by the Appellant, it is because they did not raise 

sufficient facts or issues to impact the Board’s decision.  The Board finds that any other 

issues related to conformity with the policies contained within s. 5.3 of the MPS are 

adequately addressed in Ms. Mosher’s report to Council, labelled as Schedule D, starting 

at pdf page 154 of 266 in the Appeal Record.  

5.0 CONCLUSION 

[126] In the final analysis, Council acknowledged in debate that this matter 

involved difficult choices.  It had before it, sufficient information to assess the proposed 

development agreement based on the expertise of its planning staff, with input from other 

reliable sources.  It listened to the Appellants’ concerns, along with those of other 
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participants in the public process.  It made value judgments on how to balance increased 

residential density development in a Growth Centre while attempting to reasonably 

preserve the existing building patterns and forms in a reasonably defined neighbourhood.  

Council debated whether additional accommodations should be pursued. 

[127] While different choices were potentially available, the Board is not in a 

position to find that Council’s ultimate determination did not reasonably carry out the intent 

of the MPS.  Accordingly, the appeal must be dismissed.  

[128] An Order will issue accordingly. 

DATED at Halifax, Nova Scotia, this 27th day of May, 2021. 
 
 
 
      ______________________________ 
      Richard J. Melanson 
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