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I SUMMARY 

[1] Bennett Holdings Ltd. owns a commercial/residential property located on 

Highway 1, Cambridge, in the Municipality of the County of Kings. Since it purchased 

the property in 2014, Bennett Holdings has maintained two commercial units in the front 

portion of the building, and three residential rental units to the rear.  

[2] On August 1, 2023, Municipal Fire Inspector Dylan Dauphinee issued an 

Order to Take Action under section 25(1)(b) of the Fire Safety Act, citing contraventions 

of the 2015 National Fire Code and setting out multiple actions required to resolve them. 

The Order set the deadline for compliance at November 30, 2023.  

[3] By the time of the hearing, the parties agreed that the only outstanding 

issues to be addressed from the August 1, 2023 Order related to the exits for 

Apartments 3 and 4. The contraventions are set out in Schedule “A” to the Order. The 

doors for those apartments open to an interior corridor leading to the external exit door. 

The Order says each unit must have a second and separate exit, with visible exterior 

numbers and the interior door to Apartment 3 must have the proper fire rating.  

[4] Aaron Bennett, President of Bennett Holdings, appealed to the Board 

under s. 41 of the Act, on the company’s behalf. He appealed on the grounds that past 

fire inspections did not identify issues with the exit configuration for Apartments 3 and 4, 

and building permits were approved at the time of the addition of the residential units. 

He argued that the building complied with the requirements because the apartment 

windows allowed a second means of egress. His firm belief is that the property was 

“built to code” with proper permits in place. He says the Fire Inspector relied on 

incorrect code references and Bennett Holdings should not be required to renovate the 
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building to comply with current building code requirements that apply to new or 

renovated buildings. 

[5] The principal ground of appeal rests on s. 27 of the Act, which essentially 

provides that a Fire Inspector’s order under s. 25 cannot require that alternations be 

made to a building that complied with a building code or bylaw that was in force at the 

time of the construction and is (still) in compliance with that code. Inspector 

Dauphinee’s Order recognizes that possible exception. He found that the current 

configuration of the exit doors did not meet the requirements of the 1970 National 

Building Code (the first code adopted by the Municipality), nor any of the later versions. 

He was the only expert witness qualified to testify at the hearing.  

[6] The Municipality produced three building permits that were granted 

between 1988 and 1989 for the construction of the residential rental units, although 

construction plans from the applications were not available. Inspector Dauphinee 

testified that the current arrangement of the two exit doors into a single public corridor 

with only one exterior exit would not have satisfied the requirements of any of the 

previous building code requirements, including those in force when the Municipality 

issued the permits.  

[7] The record leads me to conclude that past building and fire inspections 

either missed contraventions or applied different interpretations of the relevant 

provisions of the codes. It is also possible there were changes to the configuration of 

the residential units after construction but before the Appellant purchased the property.  

[8] Mr. Bennett’s frustration in finding out his company is responsible for an 

unexpected and potentially costly renovation is understandable. However, under the 
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Fire Safety Act, as an owner, Bennett Holdings has a duty to take “every reasonable 

precaution” to achieve fire safety, including carrying out the provisions of the Act, 

Regulations and the Fire Code. The Act explicitly says that past permits or clear 

inspections do not excuse a current contravention.  

[9] I accept the evidence of the Fire Inspector that the exit doors for 

Apartments 3 and 4 do not comply with the version of the code in place at the time of 

construction, and that the door to Apartment 3 does not meet fire rating requirements. 

The Appellant has not established on a balance of probabilities that the Fire Inspector’s 

Order should be revoked. The remaining required actions under the August 1, 2023 

Order to Take Action remain in effect. 

[10] Because the original date for compliance with the Order to Take Action 

has passed, the Board will exercise its discretion to extend the time for compliance for 

90 days from the date of the Board’s Order.  

 

II BACKGROUND AND EVIDENCE 

[11] Mr. Bennett, through his company Bennett Holdings, bought the property 

at 5968 Highway 1, Cambridge, Nova Scotia, in 2014 from its previous owners, Dennis 

and Hendrika Avery. He had purchased the convenience store business located in the 

front section of the building in 2012. The building has two commercial units fronting 

Highway 1, and three residential units to the rear. Before Mr. Bennett owned the 

property there was another apartment (Apartment 1) in the commercial part of the 

building. It was removed but the other apartment numbers were maintained. Apartment 

2 is a basement unit, accessed by a rear, ground-level door. Apartments 3 and 4 are 
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located on the main level. They share an exterior door that opens to a small landing with 

about six steps leading to the ground. The doors to the individual apartments are 

wooden, with glass inserts. They exit into a short interior corridor that leads to the 

exterior door.  

[12] Beginning in April 2023, the Municipality carried out several fire 

inspections of the property and identified deficiencies to be resolved on the commercial 

and residential sides. After the initial inspection, Mr. Bennett completed some of the 

actions required and investigated documents to attempt to demonstrate the age of the 

property. He anticipated another follow-up inspection in July. Due to a cyber attack that 

affected the Municipality’s access to its records (as explained by Inspector Dauphinee) 

the Fire Inspector missed that meeting.  

[13] On August 1, 2023, Inspector Dauphinee issued the Order that is subject 

to this appeal, citing several contraventions and listing seven required actions to bring 

the property into compliance. Bennett Holdings filed its Notice of Appeal, with a copy of 

the Order, on August 9, 2023. A preliminary hearing to set hearing and filing dates was 

held on September 22, 2023, the first available date.  

[14] Following that hearing, at the request of the Board, the parties met on 

September 29, 2023, to complete another inspection of the property and assess 

whether any of the required actions had already been completed. The Fire Inspector 

issued a letter of the same date, noting that several deficiencies from the August 1, 

2023 Order were complete. Two other compliance issues were identified during that 

inspection that are not subject to this appeal and were not addressed by the parties. At 
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the hearing, the parties agreed that the only outstanding issues were the following 

required actions and their associated contraventions: 

3. Apartments #3 and 4 are required to have code-compliant means of egress. 
Please propose how this will be achieved. Two dwelling units are exiting into the same 
public corridor and are not provided with a second and separate means of egress. A 
building permit is required, and the existing completed as outlined above under the time 
limit for compliance.  
 
4. Apartments 3 and 4 doors shall have a 1/3-hour closure installed. Please provide 
the proper fire rated closures and have documentation left on site.  

[Exhibit B-2, p. 6] 
 

[15] Under s. 41(5) of the Act, filing an appeal acts as a stay of a Fire 

Inspector’s order until the Board decides the appeal. The Fire Inspector did not request 

the Board to lift the stay in this case.  

[16] The Board held an in-person hearing at Council Chambers for the 

Municipality of the County of Kings. Mr. Bennett, as President of Bennett Holdings, 

provided testimony and all legal arguments on behalf of his company. Fire Inspector 

Dylan Dauphinee testified on behalf of the Municipality, represented at the hearing by 

counsel Natasha Puka. Doug MacKenzie, Fire Marshall, attended the hearing as an 

observer but did not participate. The Office of the Fire Marshall has standing as a party 

to any appeal of a Fire Inspector’s Order under s. 43(1) of the Act. A Notice of Hearing 

was published and distributed. The Board did not receive any letters of comment or 

requests to speak from the public.  

[17] Inspector Dauphinee identified that the building must be classified “in 

accordance with its major occupancy in conformance with the (National Building Code)”, 

as required by Article 2.1.2.1.1 of the 2015 National Fire Code Division B, the current 

version adopted in the province. Furthermore, the relevant section of the Fire Code on 

Means of Egress (Division B 2.7.1.1.1) also requires conformance with the National 
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Building Code. When the parties were not initially able to identify the dates of 

construction of the building, Inspector Dauphinee applied the 1970 National Building 

Code, the first code adopted by the Municipality. Within the Appeal Record, the 

Municipality produced three building permits issued for the property to applicant Dennis 

Avery, and related documents [Exhibit B-4 pp. 142-159]. One residential unit was added 

in 1988; two others appear to have been constructed in 1989. The description of the 

work in the third permit indicates adding another residential unit, dated August 18, 1989.  

[18] A property survey dated January 20, 1969, [Exhibit B-4 p. 1] identifies a 

square building on the property labelled “store”. The witnesses agreed that it does not 

show the additions which now contain the rental units. I accept that the residential units 

were added to the building between 1988 and 1989, and some portion of the property 

was constructed prior to 1969. 

[19] Mr. Bennett’s and Inspector Dauphinee’s factual evidence about the 

description of the property and the interactions between Bennett Holdings and the 

Municipality was largely consistent. They differed in their interpretation of how the Fire 

Code should have been applied. 

 

III ISSUES 

[20] There are two issues in this proceeding. First, whether the Appellant has 

established that the Fire Inspector’s Order should be revoked or varied. The Appellant’s 

primary argument is that the property was subject to prior fire and building inspections 

that “approved” the configuration of the residential units, including the apartment exits, 

so it should be exempt from an order requiring alternations to the building. The 
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Appellant also argued that the Fire Inspector applied improper references from the Fire 

Code. The second issue is whether the time for compliance set out in the Order should 

be extended to complete the required actions. I will also review the legal tests that the 

Board applies.  

 

IV ANALYSIS AND FINDINGS 

Legal Framework 

[21] The Board is not a court. It only has the authority granted to it under 

legislation, i.e., the Utility and Review Board Act and, in this case, the Fire Safety Act. In 

determining its jurisdiction, the Board must read the Fire Safety Act as a whole and give 

it a broad and liberal interpretation to ensure its objectives are attained.  

[22] The purpose of the Act is set out in Section 2: 

2 The purpose of this Act is to educate and encourage persons and communities to 
apply the principles of fire safety so as to prevent fires, preserve human life and avoid 
unwarranted property loss due to the destructive forces of fire.  

 
[23] In Nova Scotia, every property owner, which includes a person “in control 

of land or premises,” is required under s. 17 of the Act to take every precaution to carry 

out the requirements of the Act and Fire Code and achieve fire safety.  

[24] Section 42 of the Act confers the Board the following jurisdiction: 

42 The Board has exclusive jurisdiction to determine all questions of:  
 

(a) law respecting this Act, the regulations and the Fire Code;  
 

(b) fact; and  
 

(c) mixed law and fact, that may arise in any matter before it, and an order 
or decision of the Board is final and binding and not open to review except for an 
error of law or jurisdiction.  

 

[25] The Board has jurisdiction to confirm, rescind or vary any decision or order 

under the Act, under s. 43(3). There is no further direction in the Act on the standard the 
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Board must apply in determining the appeal, and no limitations on its jurisdiction. In past 

cases (e.g. Re Kwan, 2012 NSUARB 42; Subway Sandwich Stop, 2011 NSUARB 36), 

after hearing the evidence the Board first determined whether there had been a 

contravention and then could make any decision or order the Fire Official could under s. 

25, subject to any restrictions in the Act. The Board may rescind or vary an order or 

extend the time for compliance. The burden is on the Appellant to show that, on a 

balance of probabilities, a Fire Inspector’s order should be rescinded or varied. In 

making its decision, the Board is to meet the purpose of the Act, considering the Act as 

a whole. The decision a panel can make is case-specific and depends on the issues 

and facts.  

[26] The Board must consider the documentary and oral evidence provided. 

The Municipality filed an appeal record that included the documents gathered by the 

Fire Inspector in his investigations, and other relevant documents related to the 

property. Inspector Dauphinee was qualified as an expert in fire safety, by agreement. It 

was the first time he was qualified as an expert before the Board, and he was the only 

expert to testify.  

[27] Inspector Dauphinee provided a brief written report [Exhibit B-9]. He 

supplemented that report with oral factual evidence of his observations and actions as 

one of the attending Fire Inspectors, as well as providing his opinion evidence on the 

application of the Act, the Fire Code and the appliable sections of the relevant building 

codes. At the hearing he provided a document [Exhibit B-10] including the relevant 

sections of each version of the National Building Code of Canada between 1970 and 

2015, applicable to Shared Exit Facilities, showing the exit requirements where a 
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doorway of a dwelling leads to a public corridor. All versions include a requirement for a 

“second and separate means of egress.” 

[28] Mr. Bennett testified on behalf of his company and presented their legal 

arguments and submissions. His presentations contained a mix of argument, lay opinion 

and evidence, as is common when lay litigants appear before the Board. Section 19 of 

the Utility and Review Board Act, R.S.N.S. 1992, c. 11 provides that the Board is not 

bound by the strict rules of evidence, and the Board has considerable experience in 

assessing the weight to be given to evidence in these presentations. Mr. Bennett gave 

affirmed evidence, and his statements (subject to considerations of weight and 

relevance) were treated as such no matter at what stage in the proceedings they were 

made. No objections were made to hearsay evidence, which was given, to some extent, 

by both witnesses.  

Is the Building Exempt from the Order for Alterations? 

[29] Mr. Bennett questioned whether the Fire Inspector properly applied the 

Code to the property. He argued that, because of the property’s age, it should be 

exempt from the Fire Inspector’s Order for alterations, in particular the requirement for 

separate exits. Mr. Bennett also argued that it should be the Municipality’s burden to 

present evidence about the relevant construction dates since it had access to the 

building permit records. 

[30] Section 27 of the Act forms the basis for Mr. Bennett’s arguments, as well 

as for the Fire Inspector’s contention that “the code of the day” forms the regulatory 

framework for the inspection. It reads as follows: 

27 (1)  No order made pursuant to Section 25 shall require that alterations be 
made to a building that, at the time an occupancy permit was issued for the building, 
complied with  
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(a) the Building Code then established under the Building Code Act; 
 
(b)  a municipal by-law then in force that adopted an edition of the National 
Building Code of Canada issued by the National Research Council of Canada; or 
 
(c) where no municipal by-law or Building Code Act was then in force, an 

edition of the National Building Code of Canada issued by the National 
Research Council of Canada that was current at the time of construction,  

 
and is in compliance with that code, unless the order is necessary to 

 
(d)  respond to a requirement of the Fire Code; or 
 
(e)  ensure compliance with regulations made pursuant to this or any 
enactment relating to the retrofitting of existing buildings for fire safety. 
 
(2)  Notwithstanding subsection (1), where a building, at the time of its 

construction or occupancy, was constructed or occupied in violation of a regulation made 
pursuant to this Act or the former Act, an order may be made pursuant to Section 25 
requiring alterations to the building. 

[Emphasis Added] 
 

[31] The Fire Inspector acknowledged that he would recognize an exemption 

for buildings from current building code requirements where the buildings were 

permitted and legally constructed in compliance with an older building code and are still 

compliant with those requirements.  

[32] After considering Mr. Bennett’s evidence and reviewing the documents, I 

find that the building existed as a store since at least 1969, before the date of the survey 

showing the structure. It has existed and been occupied as a commercial building with 

residential units since 1988, and in its current configuration with three apartments to the 

rear of the property since before 1990. As an existing building, I must consider whether 

s. 27 applies, and what impact it may have on my decision.  

[33] The Board’s recent decision in Riddell, 2023 NSUARB 177, was based on 

similar facts. In that case, neither party could establish a clear time period for the 

current configuration of apartments or find any development permits issued for prior 

renovations. The Board decided that the Appellant had the burden of proving, on a 



- 12 - 

Document:  310802 

balance of probabilities, that the property should not be subject to the Building Code 

requirements because of its age. The Board found that the relevant time period was not 

necessarily the age of the building if later construction on the building would have been 

subject to building code requirements at the time of the alterations.  

[34] Inspector Dauphinee’s Order asks for “physical proof” of the age of the 

building. In my view, this part of the Order may be misleading about the standard an 

owner must meet. The onus is on an appellant to show, on a balance of probabilities 

that an order of the Fire Marshall should be revoked or varied. Obtaining access to 

archival records can be difficult. In this case, the deeds generally include land 

descriptions rather than characterizations of buildings. Records of past permits are 

dependent on the record-keeping history of a Municipality. Many homes in Nova Scotia 

were built or modified before the record-keeping safeguards that exist today. Physical 

proof of the age of the building or a particular configuration need not be the “gold 

standard.” An oral history or other evidence could suffice.  

[35] Inspector Dauphinee said that he selected the 1970 National Building 

Code because of the initial lack of evidence, and because it was the first code adopted 

by the Municipality. The Municipality’s further review of its planning files produced 

evidence of the permits respectively authorizing the addition of one dwelling unit dated 

September 9, 1988, May 3, 1989, and August 15, 1989. With that evidence of the 

probable dates of construction, the Fire Inspector may have compared the building 

against the requirements of a later version of the Code (e.g. the 1985 National Building 

Code).  
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[36] On questions from the Board, Inspector Dauphinee reviewed the later 

versions of the Code addressing access to exits, “Shared Egress Facilities”, and the 

applicable definitions of “egress.” In the 1970 Code, Inspector Dauphinee identified the 

relevant requirement in Article 9.9.8.3: 

A doorway to a dwelling unit is permitted into an exit stairway or into a public corridor 
served by a single exit stairway provided each dwelling unit is provided with a second 
and separate means of egress. 

[37] In the 1985 Code, he identified the primary relevant section as Article 

9.9.9.4: 

Except as provided in Article 9.9.7.3, where an egress door from a dwelling unit opens 
onto a public corridor or exterior passageway it shall be possible from the location where 
the egress door opens onto the corridor or the exterior passageway to go in opposite 
directions to 2 separate exits unless the dwelling unit has a second and separate means 
of egress. 

[38] He said that Bennett Holding’s property did not have any of the 

characteristics that exempt it from those requirements. He explained that although a 

window of a certain size can be known as an “egress window”, the apartment windows 

did not meet the definition of separate “means of egress” in the Codes. 

[39] In Inspector Dauphinee’s opinion, it would not have mattered what version 

of the Code he used in the Order. The outcome would have been a contravention 

because neither Apartment 3 nor Apartment 4 have a “second and separate means of 

egress” from the shared public corridor leading to the exterior door and deck.  

[40] I find Inspector Dauphinee’s use of the 1970 Code was reasonable. He 

chose the earliest applicable version, and the evidence did not indicate any prejudice to 

the Appellant by that choice. I find no cause to vary that aspect of the Order.  

[41] Reading s. 27(1) as a whole, it applies where a building complied with the 

“code of the day” when the occupancy permit was issued, and “is in compliance with 
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that code.” Even if an occupancy permit could be deemed to establish the building’s 

compliance with the code in force when they were issued in 1988 and 1989, the only 

expert to provide evidence concluded that the current apartment interior exits do not 

comply with the older codes. My review of the evidence against the relevant provisions 

addressed by Inspector Dauphinee led me to the same conclusion. 

[42] Mr. Bennett also raised a concern that Inspector Dauphinee had applied 

the wrong classifications from the National Building Code to his property. He is not 

seeking any changes to the current configuration of the residential units and says they 

should be considered as existing buildings, not subject to current requirements. He 

noted provisions in the Notes sections of the National Building Code (one example is in 

A.1.1.1.1.(1) of the 2015 Code) which indicate that requirements are most often applied 

to existing buildings when an owner wishes to rehabilitate and are not intended to “be 

used to enforce the retrospective application of new requirements to existing buildings 

or existing portions of relocated buildings, unless specifically required by local 

regulations or bylaws.” The Municipality explained that this was an interpretive section 

applicable to the Building Code. The Fire Safety Act has specific requirements that were 

not met in this case. I reviewed the sections of the Code Mr. Bennett recommended. 

However, I was not convinced that Inspector Dauphinee made errors in his application 

of the Code that should lead me to revoke the Order. 

[43] In this appeal, I am authorized to do whatever the Fire Inspector could do, 

including determining how to remedy contraventions and providing a time period for 

their completion. The Act notes an owner’s responsibility is to protect against fire as is 

reasonable in the circumstances. Part of what is to be considered reasonable is 
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addressed in s. 27, which limits requirements for alterations to existing buildings. Under 

s. 3(a) of the Act, “alteration” is defined as “a change or extension of any matter or thing 

or to any occupancy regulated in this Code. As in Riddell, I agree that if the Fire Code 

directs compliance with the Building Code, the Fire Inspector must consider the Building 

Code in existence “at the time of the issuance of the occupancy permit.” If the feature at 

issue is compliant, no further alterations are required. If the building is not in compliance 

with that code of the day, and an alteration is required, it must be altered in accordance 

with the current Code.  

What is the impact of past permits and inspections?  

[44] Although Mr. Bennett did not undertake additional building inspections 

when he purchased the building in 2014, at that time he understood it to be built “to 

code”. He was aware of past fire inspections, including in 2017, that did not identify 

structural problems. He was understandably frustrated when he was subsequently 

ordered to undertake alterations in order to “remedy” its non-compliance, including a 

potentially costly renovation of the exterior deck and exits. However, the only evidence 

before me demonstrated that, not only do the doors of Apartments 3 and 4 not comply 

with the current code, but they would not have complied with any of the past “codes of 

the day” going back to 1970.  

[45] Neither Inspector Dauphinee nor counsel for the Municipality could 

satisfactorily explain why occupancy permits were issued or why past fire inspections 

did not identify compliance issues with the location or rating of the exit doors. The Board 

is not aware of changes in the policies and practices of municipal fire inspectors that 

would explain the failure to identify the violations during the 2017 fire inspection, or past 
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building inspections. The Municipality speculated that the plans for the renovations in 

1988/89, which were never uncovered, may have shown a different design than what is 

present today.  

[46] The approval and issuance of the permits in 1988 and 1989 might 

reasonably allow an inference that the units were constructed in compliance with the 

requirements at that time. However, the Nova Scotia Building Code Regulations, s. 24, 

clarifies that the issuing of a permit or inspections by a building official do not relieve an 

owner from their responsibility for carrying out work or having work carried out in 

accordance with the Act, Regulations, and the Building Code: 

24 The acceptance of drawings and specifications, the issuing of a permit and 
inspections made by a building official do not relieve an owner, owner’s agent, 
constructor, architect, professional engineer or interior designer of a building from their 
respective responsibility for carrying out the work or having it carried out in accordance 
with the Act, these regulations and the Code, including ensuring that the occupancy of 
the building, or part thereof, is in accordance with the terms of the permit. 

 
[47] The Fire Safety Act explicitly states that a failure of a fire official to identify 

or communicate a violation of the Act does not relieve an owner or the property from the 

application of the violation. The issuance of a building or occupancy permit also does 

not exempt a property from its application. Section 7 reads as follows: 

Effect of failure to identify violation or of permits 
 
7 For greater certainty, 
 

(a)  the failure of a fire official to identify or communicate a violation of this Act, 
the regulations, the Fire Code, or any other Act or regulations that the Fire 
Marshal has the power and authority to enforce; or 

 
(b) the issuance of a building permit or an occupancy permit pursuant to the 

Building Code Act,  
 
with respect to land or premises, or a part thereof, does not derogate from 
the application to the land or premises, or part thereof, of this Act, the 
regulations, the Fire Code, or any other Act or regulations that the Fire 
Marshal has the power and authority to enforce. 2002, c. 6, s. 7. 
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[48] In Re Harbourview Weekend Market, 2011 NSUARB 34, a fire inspector 

admitted to failing to observe a violation in a previous inspection. Counsel for the 

respondent Halifax Regional Municipality referred to the ability of the police to exercise 

discretion in laying charges, arguing the same discretion applies to fire prevention 

officers. After noting HRM's argument, the Board did not adopt the argument nor 

comment on whether fire safety inspectors had that kind of discretion.  

[49] There is no evidence before me to explain what happened during the prior 

inspections, nor why contraventions related to the door rating and exits were not noted 

at that time. It is impossible to say whether the inspector exercised discretion not to 

make an order or simply did not notice or recognize a contravention of the Fire Code. 

As such, as in Harbourview Weekend Market, I will not address the question of whether 

an inspector has discretion not to make an order when they have recognized an 

ongoing non-compliance issue. I have only the evidence of Inspector Dauphinee, who 

testified that he reviewed the last inspection report for the property, but it did not change 

his analysis of the current circumstances.  

[50] Although a fire official may have previously failed to identify violations in 

respect of the exits and fire rating on the interior door, and while permits were 

apparently in place for the past renovations, s. 7 of the Act forecloses the argument that 

an exception to s. 25 should apply for those reasons. The Act, the Regulations, and the 

provisions of the current Fire Code, (in particular Division B 2.7.1.1.1 and 2.2.1.1.3) 

apply to the property and the Fire Inspector had the authority to enforce them.  

Fire Rated Door Closures and Numbers 
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[51] Inspector Dauphinee’s initial Order noted that neither interior exit doors for 

Apartments 3 nor 4 had a fire rating tag. The Order noted contraventions of 2015 

National Fire Code Division B 2.2.2.1(1) requiring “Openings in fire separations [be] 

protected with closures in conformance with the NBC,” and setting out the relevant 

provisions of the National Building Code, ss. 9.10.14.3 which require a minimum Fire 

Protection Rating for closures (e.g. doors) of 1/3 of an hour. Inspector Dauphinee also 

reviewed the 1970 Code requirements and found that the door to Apartment 3 would not 

comply with those requirements, in any event.  

[52] In his letter of September 29, 2023, after the follow-up inspection, 

Inspector Dauphinee noted that the door to Apartment 4 appeared to be a solid core 

with rated glass, meeting the 1/3-hour standard. However, he noted that the door to 

Apartment 3 did not have a rating tag and did not have the same wired glass. Inspector 

Dauphinee’s report [Exhibit B-9] included photos of the door to Apartment 3 where 

those issues were apparent.  

[53] Mr. Bennett relied on the age of the door, and the fact that it has never 

been changed in his experience with the property. He noted that a fire rating tag could 

have been painted over or lost. Nevertheless, an owner has an onus to ensure that the 

property maintains its compliance with fire safety requirements.  

[54] Mr. Bennett took no issue with the Order requiring the company to ensure 

clearly visible unit numbers on the building’s exterior by the coordinating doors. 

Although the contravention has not yet been remedied, he indicated his intention to affix 

permanent numbers next to the doors once the question of the exterior door 

configuration was settled.  
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[55] The Board has no grounds to revoke or vary these parts of the Order. 

Deadline for Compliance 

[56] In an appeal under the Act, s. 41(8) says, in summary, that the Board can 

make any decision or order that a fire safety officer could make in the first instance. The 

Board may confirm, vary, or revoke an order and it may allow additional time for the 

Appellant to comply with the order.  

[57] Inspector Dauphinee’s authority to issue the Order arises, in this case, 

from s. 25(1) of the Act. I find that he acted within the scope of that authority. I am not 

convinced on a balance of probabilities that I should revoke the Order or vary the 

Actions Required to remedy the contraventions at issue in this appeal, as set out in 

Schedule A to the Order. 

[58] However, the Order required that all remaining corrective measures be 

completed by November 30, 2023. As the Order has been upheld, it must be varied by 

setting a new date for completion of the corrective measures.  

[59] Mr. Bennett testified about his expectations for the potential cost and time 

required to change the locations of the exit doors for Apartment 4. He estimated the 

costs at between $10,000 to $15,000 if his brother undertakes the construction work. He 

estimated that obtaining materials including a new interior door for Apartment 3, and 

engaging other contractors for drywalling and other alterations may require at least an 

additional 4-6 weeks to complete. He explained the discussions that he had with the 

Fire Inspector led him to believe that it would require moving the door, sealing the 

opening, and constructing a new exterior deck. He urged the Municipality to provide 
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more guidance on an acceptable solution to ensure compliance, in order to reduce the 

time and cost associated with the approval process.  

[60] Mr. Bennett’s brother is a master carpenter and Mr. Bennett’s cost and 

time estimates were informed by his brother’s recommendations. While this part of the 

testimony constituted hearsay, Mr. Bennett justified the potential construction timelines 

which appeared conservative, not exaggerated.  

[61] The purpose of the Fire Safety Act is to protect the safety of Bennett 

Holdings’ tenants, employees and customers, and firefighters who may be called to the 

building in an emergency, as well as the company’s property. The ongoing risk is that a 

fire could start from one unit and block the only exit door for the other. I consider that an 

extension of an additional 90 days from the date of the Board’s decision is reasonable 

and upholds the purposes of the Act. To arrive at that deadline, I considered that the 

initial order allowed 120 days to complete all the required actions, many of which have 

already been rectified. I took note of the limitations Mr. Bennett articulated, the winter 

season, the time required for discussions with the Municipality, and the time that has 

passed since the initial Order was issued.  

[62] The Board upholds the Fire Inspector’s Order to Take Action dated 

September 29, 2023, ordering the Appellant to complete the outstanding required 

actions as outlined in Schedule A (as modified by the Fire Inspector’s letter of 

September 29, 2023). As agreed by the Municipality and Mr. Bennett, any new issues 

arising during the September 29, 2023, inspection that were not identified in the first 

order were not subject to this appeal. I make no findings on those alleged 

contraventions and required actions.  
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[63] I find that the Order should be varied only to allow the Appellant 90 days 

from the date of the Board’s decision to complete the required actions. The remainder of 

the Fire Inspector’s Order is confirmed. It is open to the Fire Inspector, in his discretion, 

to vary the Order to grant a further extension of time for compliance, if he sees fit.  

[64] The Board finds these directions balance the relevant fire safety 

considerations while providing the Appellant a reasonable time to undertake corrective 

measures.  

 

V CONCLUSION 

[65] The Order to Take Action remains in full force and effect, other than 

varying the date of compliance to allow the Appellant 90 days from the date of the 

Board’s decision in this matter to complete the remaining required actions as outlined in 

its Schedule A.  

[66] The Board’s Order will issue accordingly. 

DATED at Halifax, Nova Scotia, this 7th day of February, 2024. 
 
 
 

      ______________________________ 
      Julia E. Clark 

 


