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I INTRODUCTION 

[1] Blackwood Tours Limited (Blackwood) currently holds Motor Carrier 

License No. P03224 and Extra Provincial Operating License No. XP03232 (Licenses), 

which allow the company to provide cruise ship charter services on Cape Breton Island, 

as well as general charter services from Cape Breton to any point in Nova Scotia, one 

way and return.  The company has a registered office at 7186 East Bay Highway, Big 

Pond, on Cape Breton Island.  Blackwood is currently authorized to provide charter 

services with one 13-passenger 2008 Chevrolet Express mini-bus and one 24-passenger 

2015 Ford cutaway coach.  In addition, Blackwood has a Commercial Vehicle licence with 

two vehicles, a 2010 Dodge six-passenger van and a 2012 Ford eight-passenger van.  

While the Commercial Vehicles are licensed by the Board, they are not subject to 

economic regulation. 

[2] Blackwood now applies to the Board, under the Motor Carrier Act, R.S.N.S. 

1989, c. 292 (MCA) to amend the terms of the Licenses by adding one 20-passenger 

wheelchair accessible bus, increasing its overall capacity to 61 passengers.  At the 

hearing, Blackwood stated that the bus has a capacity for 20 passengers and two 

wheelchairs.  In its application, Blackwood indicated that it needed another bus because 

demand for tourism was increasing and to provide services for clients using wheelchairs.  

Blackwood also had to outsource excess demand to taxis and, on two occasions, charter 

buses, during the 2023 tourist season. 

[3] Blackwood’s proposed license amendment was opposed by three licensed 

motor carriers who said that there was excess capacity in the general market for charters, 

as distinct from the business arising from the cruise ships, and that the applicant did not 
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submit enough evidence to establish the need for an additional bus with general charter 

services. 

[4] The Board has considered the evidence and submissions made during the 

hearing in the context of the tests it applies to amendment applications seeking new 

charter service.  The Board is not satisfied that Blackwood’s evidence establishes, on a 

balance of probabilities, that there is sufficient demand, at this time, to establish a need 

for a new bus and more capacity being added.  In these circumstances, granting the 

application will likely cause an excess of equipment in the market.  The Board, therefore, 

denies the request to add the proposed bus to the Licenses. 

II BACKGROUND 

[5] On October 3, 2023, Blackwood applied to the Board to amend the Licenses 

by adding one wheelchair accessible bus, with a capacity of 20 passengers and two 

wheelchairs to the authorized equipment listed in the Licenses.  A Notice of Application 

was advertised in the Royal Gazette on October 18, 2023, as well as posted on the 

Board’s website and forwarded to licensed motor carriers by email, fax, or mail.  

Objections to Blackwood’s proposed amendment were filed by Cabot Discovery Tours 

Inc. (Cabot), Bannockburn Tours Limited (Bannockburn) and Pengbo Fu o/a Pengbo’s 

Shuttle (Pengbo). 

[6] A virtual hearing to determine the matter was scheduled and held on the 

GoToWebinar platform on January 4, 2024.  Cabot filed an objection.  The company was 

represented by its President, Misty MacDonald.  Pengbo (Rick) Fu, Owner/Operator of 

Pengbo’s Shuttle and President of Bannockburn, also filed an objection on behalf of 

Bannockburn and Pengbo and spoke at the hearing on behalf of both entities. 
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III ISSUE 

[7] The only issue to be determined in this proceeding is whether the Licenses 

should be amended to allow Blackwood to add one bus, with a capacity of 20 passengers 

and two wheelchairs, to the authorized equipment listed in the Licenses. 

IV EVIDENCE 

Previous Applications to Add Capacity to Fleet 

[8] This is Blackwood’s fourth application in recent years to add capacity to its 

fleet.  In 2019, the company applied to add a 20 to 28 passenger bus.  For various 

reasons, the application was only heard in January 2021.  That application was denied 

during the COVID-19 pandemic (see: 2021 NSUARB 47).  Blackwood then applied to the 

Board in March 2022 to add a 20 to 28 passenger coach to the authorized equipment on 

its Licenses.   

[9] At the time of its 2022 application, Blackwood also held a plate, under its 

license, for a 14-passenger mini-bus which was wheelchair accessible.  In its decision 

2022 NSUARB 85, the Board provided Blackwood with the option of activating its 

wheelchair accessibility vehicle authority, replacing it through the Board’s administrative 

practices, or cancelling the authority for the authorized wheelchair accessible bus and 

replacing it with a 20 to 28 passenger vehicle.  Blackwood decided to cancel its authority 

for a wheelchair accessible bus and replace it with the 20 to 28 passenger vehicle, thereby 

increasing its overall capacity in 2022 from 27 passengers to 41 passengers. 

[10] In January 2023, Blackwood applied, in part, to replace the wheelchair 

accessible bus it previously decided to forego in favour of more capacity with a larger 
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vehicle with 20 to 28 passenger vehicle which included capacity for two wheelchairs 

(January 2023 application).  The hearing of this application took place on April 4, 2023.  

The evidence that Blackwood filed in that application consisted of three letters of support 

from the Port of Sydney, Veterans for Healing and Atlantic Memorial Park Society.  In the 

hearing, Robert Jurcina, President of Blackwood, testified that there were three to four 

inquiries for a wheelchair accessible bus.  Objections to Blackwood’s proposed 

amendment were filed by Cabot, Bannockburn and Pengbo, the same objectors in this 

current application.  Misty MacDonald provided evidence on behalf of Cabot.  She stated 

that there was demand for wheelchair accessibility, but she received a low number of 

requests.  She also testified that there was enough capacity.  Mr. Pengbo (Rick) Fu 

testified that Pengbo had been applying for a general charter authority since 2019 and all 

his applications were rejected in prior Board decisions.  Mr. Fu stated that his view is that 

everyone should be allowed to operate as many buses as they wished, without any 

objections from any other motor carrier. 

[11] In its May 2023 decision, the Board denied the January 2023 application as 

Blackwood had not shown that the facts set out in s. 14 of the MCA favoured the granting 

of this application.  The Board found that the evidence did not establish that Blackwood 

had this level of need for additional seating capacity and that granting the application 

would create an excess of equipment which could have a negative impact on the other 

licensed carriers (see: 2023 NSUARB 83). 
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Current Application to Add Capacity to Fleet 

[12] In October 2023, Blackwood applied to add a vehicle which has capacity for 

20 passengers and two wheelchairs.  Blackwood filed the following documentary 

evidence: 

a) Letter of support from the Port of Sydney dated March 16, 2023; 

b) Letter of support from Veterans for Healing dated March 15, 2023; 

c) Letter of support from Atlantic Memorial Park Society undated; 

d) Letter of support from Port of Sydney dated November 29, 2023; 

e) Document which compiles 16 e-transfers sent on various dates, from May 25 

to October 30, 2023, to individuals, taxis, and a bus charter service; and, 

f) Letter of support from Maritime Travel Cruise Services dated December 11, 

2023. 

[13] In the hearing, Mr. Jurcina testified that the current application seeks to add 

the same capacity to his Licences as requested in the January 2023 application.  He 

stated that the letters of support bearing dates from March 2023 and the undated letter 

from the Atlantic Memorial Park Society were the same letters of support that were filed 

in the January 2023 application.  Also, he stated that he had not read the letter from the 

Port of Sydney dated November 29, 2023, before it was filed with the Board, but testified 

it appeared identical in content of the Port’s letter of March 2023 letter, except for the date 

and a different person signed the letter.  All the letters of support stated there was a need 

for transportation with wheelchair accessibility, but none of the letters indicate what 

capacity was needed. 



- 8 - 

Document: 311605 

[14] Mr. Jurcina testified that he assembled the document with various e-transfer 

payments which Blackwood paid to individuals who conducted tours in their taxis for 

Blackwood’s cruise ship customers, when demand exceeded its own capacity.  In 

response to Board questions, he did not provide precise numbers of Blackwood 

customers who used individuals and taxi companies.  He instead testified about the range 

of passenger capacity for each vehicle, such as one taxi could hold from one to five 

passengers.  He stated that the two entries of e-transfers to Transoverland, one on June 

20, 2023, and the other on September 22, 2023, were for bus charters to provide tours to 

Blackwood’s cruise ship customers, as it lacked capacity to do so.  Mr. Jurcina testified 

that he did not know how many of its customers were on these bus charters but stated 

that the buses had capacity for 50 to 56 passengers.  In response to a question from the 

Board, Mr. Jurcina could not recall an occasion when he was unable to outsource 

Blackwood’s customers when it lacked capacity.  He stated that he received three to four 

inquiries for a wheelchair accessible bus.  Mr. Jurcina confirmed that most of his business 

came from cruise ship tours at the Port of Sydney.  He testified that the cruise season 

runs from April until November and that his business was up about 15%.  Mr. Jurcina 

stated that he was not willing to provide more details about Blackwood’s financial 

information and/or business records as he believed this could harm his business if 

competitors knew this information. 

[15] Ms. MacDonald provided Cabot’s evidence.  Cabot is authorized to provide 

specialty irregular restricted area public passenger sightseeing tour service.  Ms. 

MacDonald testified that there was a demand for wheelchair accessibility, but with a low 

number of requests.  Ms. MacDonald also testified that except for cruise ship business, 
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the tourism market was soft and was not back to pre-pandemic levels and was operating 

between 75-90% of those levels.  She stated that while tourism rebounded in 2022, it 

dropped again in 2023.  She said that if the application was limited to cruise ships, then 

she did not oppose the application as capacity is needed.  However, beyond the cruise 

ship tours, Ms. MacDonald testified that the addition of capacity would put stress on others 

as there is no need to provide more capacity in the general market. 

[16] Mr. Fu provided Pengbo’s and Bannockburn’s evidence.  Pengbo is 

authorized to operate a regular line service between Sydney and Baddeck.  The company 

is also authorized to provide a limited charter service to groups and individuals for the 

purpose of employment and training.  It further has very limited back-up charter authorities 

related to other carriers, which excludes cruise ship work. 

[17] Mr. Fu testified that he operated his two 14-passenger vans during tourism 

season of 2023 for the first time in a few years and used taxis to handle excess tour 

requests from the cruise ships with a frequency like Blackwood.  He testified that for next 

year’s tour season he would use his two 14-passenger vans and add the 20-passenger 

bus, which is already licensed.  Mr. Fu stated that Pengbo had been applying for a general 

charter authority since 2019.  His applications were rejected in prior Board decisions.  Mr. 

Fu stated his view that everyone should be allowed to operate as many buses as they 

wished, without any objections from any other motor carrier. 

V LAW 

[18] As is often the case where lay litigants appear before the Board, the 

distinction between submissions and evidence is not fully appreciated.  The Board has 

considerable experience in assessing the weight to be placed on these types of 
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presentations.  As well, s. 19 of the Utility and Review Board Act, R.S.N.S. 1992, c. 11, 

provides that the Board is not bound by the strict rules of evidence.  Not surprisingly, 

therefore, no objection was taken to hearsay evidence, which was presented to some 

extent by all the parties.  All the participants were affirmed at the start of the hearing.  

Statements made by the participants were considered as evidence, subject to 

considerations related to weight, no matter at what stage in the proceeding these were 

made. 

[19] As well, questions about the state of the motor carrier industry arise in many 

cases before the Board.  The Board has also initiated its own generic proceedings where 

this issue has been canvassed (see: Discount Review Decision, 2015 NSUARB 33 and 

Generic Public Hearing Decision, 2020 NSUARB 69).   

[20] The principles and tests the Board applies in this type of application are well 

known in the provincial motor carrier industry.  They have been reiterated on many 

occasions and are well summarized in Re Pengbo Fu o/a Pengbo’s Shuttle, 2020 

NSUARB 87, affirmed 2020 NSCA 83, at paras. [44] to [47] and [51]: 

[44]  In Nova Scotia, motor carrier transportation services are regulated under the Motor 
Carrier Act (MC Act). In general, the MC Act regulates motor carrier operators in Nova 
Scotia to ensure there is a quality, safe, sustainable industry in the Province. To accomplish 
this, the Board has been given the jurisdiction to regulate virtually all aspects of the 
industry. 
 
[45]  The MC Act provides the following guidance to the Board on matters it may 
consider: 
 

Factors Considered  
13 Upon an application for a license for the operation of a public passenger 
vehicle or for approval of the sale, assignment, lease or transfer of such a 
license, the Board may take into consideration 
  
(a) any objection to the application made by any person already providing 
transport facilities whether by highway, water, air or rail, on the routes or 
between the places which the applicant intends to serve, on the ground 
that suitable facilities are, or, if the license were issued, would be in excess 
of requirements, or on the ground that any of the conditions of any other 
license held by the applicant have not been complied with; 
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(b) the general effect on other transport service, and any public interest 
that may be affected by the issue of the license or the granting of the 
approval; 
 
(c) the quality and permanence of the service to be offered by the applicant 
and the fitness, willingness and ability of the applicant to provide proper 
service; 
 
(ca) the impact the issue of the license or the granting of the approval 
would have on regular route public passenger service; 
 
(d) any other matter that, in the opinion of the Board, is relevant or material 
to the application. 
 

These apply equally to amendment applications, ss.12 and 19. 
 

[46]  Thus, in assessing an application, the Board considers, among other factors in s. 
13, the public interest; the quality and permanence of service to be offered; general effect 
on other transportation services; and the sustainability of the industry including whether 
there is need for additional equipment in the area. In addressing whether there would be 
an excess of equipment under s. 13(a) above, the Board must consider whether there are 
vehicles currently licensed which could provide the services applied for. In other words, is 
there a need for the services and/or equipment sought by the Applicant? 

 
[47]  The MC Act requires the Board to balance, in each case, the various relevant 
issues and interests which may overlap and, at times, conflict. In the Trius Inc. Decision, 
dated September 22, 1993, the Board described the s. 13 considerations as follows: 

 
The Board has noted in previous decisions that the various considerations 
are not mutually exclusive. They tend to overlap and it is difficult at times 
to isolate one from another. The considerations will not be of equal 
importance in every application. The weight to be put on various 
considerations will depend on the facts of each application. 
 
… 
 

[51]  In each case, the applicant must prove to the Board that, after taking all factors 
into consideration, the Board should grant the application, Molega Tours Limited, 2013 
NSUARB 243, para. 23. 

 

[21] In Re McNeil, 2023 NSURAB 138, the Board denied an application to 

amend a license by removing the restrictions that charter services were only permitted in 

the Halifax Regional Municipality and giving authority to provide charter services 

province-wide.  Two objectors opposed the application, saying there was enough capacity 

among the existing licenses to meet the demand for any transportation described in the 

application.  After considering the passage from Pengbo Fu, set out above, the Board 
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described the factors it considers and how the weight given to these factors can vary with 

each application to amend a license: 

[14]  Thus, in assessing an application, the Board considers, among other things: the public 
interest; the quality and permanence of service to be offered; the general effect on other 
transportation service; and the sustainability of the industry including whether there is need 
for additional equipment in the area.  The factors considered by the Board, and the weight 
it should be give to them, will vary with the circumstances of each case. 

 
 

[22] The Board continued in Re McNeil and stated the well-established test that 

the applicant seeking a license or an amendment to a license ultimately carries the burden 

“to submit cogent and tangible evidence supporting the need” for the amendment being 

requested.  In other words, “the applicant must do their homework” (see: Re MacNeil, 

para. 45). 

 
VI SUBMISSIONS 

[23] Mr. Jurcina submitted that he located this 20-passenger bus with 

accessibility for two wheelchairs and he has been working to make it road ready.  Further, 

he had “probably” three or four inquiries in 2023 to provide service with wheelchair 

accessibility.  Finally, he said that demand for the cruise ship tours continues to grow 

each year. 

[24] Ms. MacDonald submitted that Cabot supported the application only if the 

amendment to the license restricted the 20-passenger bus with accessibility for two 

wheelchairs to cruise ship business.  Ms. MacDonald felt there was a need for increased 

capacity for the cruise ship business.  She opposed permitting an amendment to the 

Licences for general charter services from Cape Breton to any point in Nova Scotia, 

because the industry has excess capacity.  She submitted that apart from the cruise ship 
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business, the demand for charter services in the larger market has not even returned to 

its pre-pandemic level.  

[25] Mr. Fu stated that Blackwood has not provided the evidence to support the 

need for increasing capacity.  He stated that Blackwood is only proposing to add 

accessibility for two wheelchairs and that Blackwood could meet this goal by converting 

the van that he operates.  Finally, he submitted he did not care how many vehicles were 

on the road and that all carriers should be able to add as many vehicles as they wished.  

Mr. Fu stated that he was objecting, in part, because Blackwood objected to all of 

Pengbo’s prior applications. 

[26] In an application for an amendment to a license for the addition of a vehicle 

and an increase in seating capacity, the applicant bears the burden to submit evidence 

to support its application that there is a need for this additional capacity.  This evidence 

may take various forms such as particulars of specific bookings; unused seating capacity; 

bookings that had to be refused due to lack of capacity; a pattern of leasing vehicles as 

the applicant reached its full capacity; and, that this additional vehicle will not create an 

excess of equipment which could have a negative impact on other licensed carriers. 

[27] In 2021, Blackwood had a seating capacity of 27 passengers.  In 2022, 

Blackwood increased its capacity to 41 passengers when it elected to abandon its 14-

passenger bus with wheelchair accessibility and replace it with a 24-passenger bus with 

no wheelchair accessibility.  In January 2023, Blackwood applied to add equipment which 

would increase its seating capacity by 20 passengers and two wheelchairs.  The Board 

denied the application in May 2023. 
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[28] In October 2023, Blackwood filed this application, which is almost identical 

to its January 2023 application, seeking the same amendment to its Licenses by adding 

the same vehicle which has capacity for 20 passengers and two wheelchairs and 

increasing its overall capacity to 61 passengers and two wheelchairs. 

[29] Blackwood filed the same evidence as it did in its January 2023 application.  

The new evidence filed in this application included a letter of support from Maritime Travel 

that supported the need for wheelchair accessibility on tour buses.  As with the prior letters 

of support, the Maritime Travel letter did not indicate what capacity for wheelchairs was 

required. 

[30] The only substantively new evidence is the document which compiled a 

record of 16 e-transfers from June to October 2023 of payments to individuals, taxis, and 

bus charters to provide tours to customers when Blackwood was at full-capacity. 

[31] The Board has previously discussed that Blackwood operates in a niche 

market.  The Board is mindful of the potential need for growth for this type of market in 

Cape Breton, and to avoid stagnation for these smaller operators.  Mr. Fu argued that 

Blackwood failed to provide any evidence to show that there is a need for increased 

capacity for general charter services, beyond the cruise ship business.  Mr. Fu also said 

it should be up to operators to decide when their fleets should be increased.  He opposed 

Blackwood’s application, in part, because of similar oppositions brought by that company.  

The Board has given no weight to that part of Mr. Fu’s objection which is based on 

opposing Blackwood’s application because Blackwood has opposed every application 

Mr. Fu has filed.  This is not how economic regulation of the motor carrier industry works. 
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[32] Ms. MacDonald stated that there is a difference between her business 

model, which is not confined to cruise ships, and Blackwood’s.  She agreed the demand 

from the cruise ship business was increasing from year to year.  She also agreed there 

was a need for wheelchair accessibility but in her experience suggested the number of 

requests is quite low.  She stated that if Blackwood’s application had restricted itself to 

the cruise business, then she would not have opposed the application as the demand 

existed.  She stated for general charter service, in the larger Nova Scotia market, the 20 

additional seats could potentially create excess capacity issues more generally. 

[33] Sustainability of the motor carrier industry is a key component of the 

economic regulation of a competitive business sector under the MCA.  This was 

discussed in the General Public Hearing Decision, 2020 NSUARB 69, where the Board 

stated: 

[15]    In the Interim Discount Review Decision, 2013 NSUARB 21, the Board reviewed the 
objects of the MC Act: 
  
 … 

  (b)         Sustainability 
  

[86] The sustainability of the industry is another key component of the 
Legislation.  The MC Act directs the Board to consider each carrier’s ability to 
sustain itself by considering whether it will be able to provide the services on a 
permanent basis (s. 13(c)).  It also requires the Board to consider the sustainability 
of the industry as a whole by considering the impact on the other transportation 
services in the province (s. 13(b)) and, in particular, whether there will be an excess 
of equipment (s. 13(a)).  Although this may involve consideration of any 
transportation services, including rail and air, it is normally limited to the other 
licensed carriers operating in the province. 

  … 
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[34] As stated in Re McNeil, where there is an objection to an application, there 

is an obligation on the part of an applicant to submit cogent and tangible evidence 

supporting the need for a requested amendment.  The Board finds that Blackwood has 

not met its obligation in this proceeding. 

[35] Except for the general proposition that wheelchair accessibility is a 

desirable social goal, which the Board fully accepts, Blackwood has provided no verifiable 

evidence about its current need for such a bus, let alone the 20 additional seats subsumed 

in the request.   

[36] The Board finds it notable that Blackwood presented little evidence to 

support its application.  Without providing any particulars, Blackwood stated that it has 

received three to four inquiries for wheelchair accessibility.  Mr. Jurcina submitted five 

letters of support for wheelchair accessible vehicles, but these letters did not assist the 

Board in understanding the capacity required.  Cabot stated that there is a need for 

wheelchair accessibility, but stated the demand was low.   

[37] Mr. Jurcina stated that the tour season began in April and ended in 

November and was very busy for 60 days around September and October.  Mr. Jurcina 

filed evidence of 16 e-transfers to individuals, taxi companies and a bus charter company, 

for a period from June to October 2023, which he said was payment for when Blackwood 

outsourced its customers as it lacked capacity.  The Board finds that all the outsourcing 

was to individuals and taxis, except for two occasions when it was to a charter bus, in 

June and September 2023.  Mr. Jurcina provided no information as to how many 

customers were outsourced.  He stated the capacity for each vehicle in the 16 entries but 

did not state the actual number of customers for each entry.  Mr. Jurcina’s evidence did 
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not assist the Board in understanding the extent of Blackwood’s lack of capacity on each 

occasion or in understanding if there was an under capacity in the industry.  In his 

testimony, Mr. Jurcina could not recall Blackwood being unable to outsource its 

customers when it lacked capacity. 

[38] Mr. Jurcina said he was unwilling to provide more detailed information 

which would demonstrate the need for increased capacity, as competitors would learn 

details which could harm his business.  The Board reminds Mr. Jurcina that any party can 

make a request to the Board that certain information filed by the party be treated as 

confidential and not be made available to other parties or the public.  If the Board grants 

this request, it will set terms for the handling of this confidential information, for instance 

it could direct the confidential information will only be seen by the Board. 

[39] The Board finds the evidence supporting this application does not establish 

that Blackwood has this level of need for additional seating capacity.  Granting the 

application could create an excess of equipment which could have a negative impact on 

other licensed carriers. 

VII CONCLUSION 

[40] The Board has reviewed and considered all evidence and submissions in 

this matter.  Applying the applicable law, and the tests developed by the Board, it finds 

that, on a balance of probabilities, that Blackwood has not shown that the facts set out in 

s. 14 of the MCA favour the granting of this application. 

[41] The evidence does not establish that Blackwood has this level of need for 

additional seating capacity.  Granting the application could create an excess of equipment 
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which could have a negative impact on other licensed carriers.  The application for the 

one 20-passenger bus accessible to two wheelchairs is, therefore, denied. 

[42] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 11th day of March, 2024.

______________________________ 
M. Kathleen McManus


