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1.0 SUMMARY 

[1] Sanctum Homes Inc. appealed to the Board from the decision of a 

development officer for the Halifax Regional Municipality refusing a development permit 

for a small shed on property located at 200 Prospect Road, Halifax, Nova Scotia.  This 

property is the site of the Halifax Exhibition Centre.  In the evidence, the location was 

often referred to as Exhibition Park, the name by which the property has been known for 

generations.  The Board will refer to the property as such in this Decision for ease of 

reference. 

[2] Sanctum leases lands in Exhibition Park from Halifax Exhibition Centre Inc.  

Sanctum applied to HRM for a development permit to build the small shed.  The main 

purpose of the proposed shed is to provide for a permanent supply of electricity in 

conjunction with Sanctum’s display of modular homes and backyard suites.   

[3] The development officer denied the request on the basis that the proposed 

use was not permitted as a primary use in the applicable zone.  In addition, the 

development officer determined that the proposed use was not an accessory use with 

respect to the permitted use of an exhibition park.  Sanctum disagrees.   

[4] Exhibition Park is located in the CR-2 (Commercial Recreation 2) Zone 

under the Planning District 4 (Prospect) Land Use By-law (LUB).  It is the only property in 

this zone. 

[5] The issue the Board must determine is whether the promotional display 

associated with the appellant’s proposed shed is a permitted use in the CR-2 Zone.  If it 

is, the development officer’s decision conflicts with the LUB.  If it is not a permitted use, 

the development officer’s decision complies with the LUB. 
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[6] Based on its review, the Board concludes that the decision of the 

development officer refusing the development permit does not conflict with the provisions 

of the LUB.  The appeal is dismissed. 

 

2.0 BACKGROUND 

[7] Sanctum appealed to the Nova Scotia Utility and Review Board under the 

Halifax Regional Municipality Charter, S.N.S. 2008, c.39 (HRM Charter) from the decision 

of A. Andrew Faulkner, an HRM development officer, refusing a development permit.   

[8] There is no material disagreement concerning the relevant facts which give 

rise to this legal dispute.  There are some gaps in the historical evidence concerning the 

use of Exhibition Park which might have been of some assistance to the Board.  That 

said, the primary disagreement between the parties relates to the proper interpretation of 

the relevant provisions of the LUB and their application to the facts in this matter.   

[9] Exhibition Park has been hosting various events and activities for decades.  

These include trade shows related to campers and recreational vehicles, boat shows, and 

home shows such as the annual Ideal Home Show.  Exhibition Park also currently hosts 

a weekly flea market.  That said, the witnesses before the Board were unable to provide 

many details about activities which took place at Exhibition Park prior to 1995, when the 

Municipal Planning Strategy - Planning District 4 (Prospect) (MPS) and LUB for Planning 

District 4 (Prospect) became effective. 

[10] Robert Monk is the principal of Sanctum.  Mr. Monk incorporated Sanctum 

in response to perceived business opportunities arising from HRM’s publicly stated policy 

goals to increase affordable housing within the municipality.  He pointed to recent 
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amendments to the LUB which allow backyard suites.  Mr. Monk described Sanctum as 

a land development company that builds modular homes or homes with associated 

backyard suites “on spec”.  This means that Sanctum develops lands with these features 

prior to having any buyers, speculating there will be a market for this type of housing.   

[11] To promote its business, Sanctum leased lands in Exhibition Park, for a five-

year term with an option to renew, with a view to having a sample display of its modular 

homes and backyard suites.  While Exhibition Park has large buildings used for various 

purposes, Sanctum’s display would be located outdoors.   

[12] Sanctum operates its business out of Mr. Monk’s home.  There is no office 

or sales outlet located in Exhibition Park, or anywhere else.  Sanctum does not keep a 

supply of modular homes or backyard suites available for sale to the public at any location. 

The modular homes and backyard suites in Sanctum’s possession are on loan for 

promotional and display purposes.  Mr. Monk is a real estate agent, which allows him to 

directly promote Sanctum’s business. He also attends trade shows and similar 

promotions. 

[13]   As a land developer, Mr. Monk indicated while it was theoretically possible 

that someone would want to buy modular homes and backyard suites as stand-alone 

products, that is not his business model.  Sanctum primarily sells the products in 

conjunction with the land it develops.  In any event, Sanctum has no stock on hand.  

[14] Mr. Monk indicated while there might be some temporary removals and 

change-outs of the products on display, depending on market or business demands, the 

Exhibition Park display would essentially be a permanent one during the term of the lease. 
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[15] Sanctum sought a regular supply of electricity to properly display the 

modular homes and backyard suites.  This would enable Sanctum to show its products 

to prospective buyers with the lights on.  In discussions with Nova Scotia Power, Mr. Monk 

determined a permanent structure such as a shed would allow Sanctum to obtain an 

electrical supply.  He approached HRM to obtain a building permit to construct a small 

shed.  The development officer’s denial of this request led to the appeal before the Board. 

 

3.0 SCOPE OF REVIEW 

[16] The appeal to the Board is made under s. 262(3) of the HRM Charter:   

Appeals to the Board 
 262 (3) The refusal by a development officer to 

 (a) issue a development permit; or 
 … 

may be appealed by the applicant to the Board. 

[17] There are limited grounds for an appeal by an applicant respecting a 

development officer’s refusal to issue a development permit: 

Restrictions on appeals 
 265  (2) An applicant may only appeal a refusal to issue a development 
permit on the grounds that the decision of the development officer does not comply with 
the land-use by-law, a development agreement, an order establishing an interim planning 
area or an order regulating or prohibiting development in an interim planning area. 

[18] The Board’s jurisdiction and powers in its consideration of such an appeal 

are set out in s. 267:   

Powers of Board on appeal  
 267  (1)  The Board may  

  (a) confirm the decision appealed from; 
  …  
  (d) allow the appeal and order that the development permit  
 be granted;  
  … 

      (2) The Board shall not allow an appeal unless it determines that the 
decision of council or the development officer, as the case may be, does not 
reasonably carry out the intent of the municipal planning strategy or conflicts with 
the provisions of the land-use by-law or the subdivision by-law. [Emphasis added]   
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[19] In short, the test for an applicant to appeal a development officer’s decision 

to refuse a development permit is that the decision “does not comply” with the LUB:  s. 

265(2) of the HRM Charter; and for the Board to reverse a development officer’s decision 

to refuse, it must find that the decision “conflicts with” the LUB:  s. 267(2).  As a decision 

which does not comply with the LUB would presumably be in conflict with it, the Board 

sees no issues arising from the different formulation of the statutory test, at least in the 

circumstances of the present appeal.   

[20] The burden of proof in this appeal is on Sanctum, the appellant, to show, on 

the balance of probabilities, that the development officer’s decision to refuse the 

development permit conflicts with the provisions of the LUB. 

[21] In deciding whether a development officer’s refusal conflicts with the LUB, 

the Board must ascertain the meaning of the relevant LUB provisions.  An issue arises as 

to the degree of deference to be afforded to a development officer’s interpretation of these 

provisions.  Ms. MacLaurin cited Halifax (Regional Municipality) v. Anglican Diocesan 

Centre Corporation, 2010 NSCA 38, where the Court refers to the standard of 

correctness, but then says that the Board, as an administrative tribunal constituted by 

statute:   

…does not immerse itself in Dunsmuir’s standard of review analysis that governs a court’s 
judicial review. The Board should just do what the statute tells it to do. 

…The Board said (¶62) that it “may only allow this appeal if it determines that the 
Development Officer’s decision ‘conflicts with’ or ‘does not comply’ with the provisions of 
the Land-Use By-Law”. After its analysis, the Board concluded (¶109) that the development 
officer’s “decision to refuse conflicts with, and does not comply with, the LUB”, namely s. 
67(1)(d) which permits an “other institution of a similar type” in the P Zone. The Board 
correctly identified its standard of review, i.e. that prescribed by the HRM Charter, to the 
decision of the development officer.  [Emphasis added]   

[22] The Board is further aware of the Supreme Court of Canada’s recent 

judgment in Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, 



- 7 - 

Document:  286959 

which established a new basis for a court’s review of the decision of an administrative 

decision-maker in a statutory appeal.    While the impact of this case was not addressed 

in submissions, the underlying rationale as to why the Board need not immerse itself in a 

standard of review analysis has not changed. The statutory test the Board must apply 

remains the same one discussed in Anglican Diocese. 

. 

[23] Planning appeals take the form of a hearing de novo, where the materials in 

the Appeal Record are supplemented by any additional relevant evidence the parties wish 

to submit.  In this case, Mr. Monk provided more details about Sanctum’s operations than 

appear in the scant Appeal Record.  Mr. Faulkner filed an expert’s report and provided 

oral testimony which supplemented his rationale for finding the use associated with the 

proposed shed was not permitted in the CR-2 Zone. 

[24] The hybrid nature of the appeal, involving both an Appeal Record and 

supplemental evidence, which often includes additional expert opinions, along with the 

express statutory test, help explain why, as discussed in Anglican Diocesan, the Board 

need not immerse itself in a standard of review analysis.  The Board’s task is to interpret 

the relevant LUB provisions and determine whether the development officer’s decision 

conflicts with, or does not comply with, the proper interpretation of the LUB. 

[25] In Anglican Diocesan, the Court of Appeal, in reviewing a decision of the 

Board respecting a decision of a development officer, adopted, and expanded upon, its 

reasoning in an earlier decision, Archibald et al v. Nova Scotia Utility and Review Board 

et al, 2010 NSCA 27, which discussed how the Board should approach its task, saying: 

In Archibald, ¶ 24, this court summarized the principles that govern the Board in deciding 
whether an elected municipal council carried out the intent of a municipal planning strategy. 
Similar principles, but with some adjustment noted below, apply to the Board’s appellate 
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role from a decision of a development officer. The authorities for these principles are cited 
in Archibald, ¶ 25.  

(1) The Board is the first tribunal to hear sworn and tested evidence. So 
the Board should undertake a thorough factual analysis of the proposal in 
the context of the LUB. The appellant bears the onus, on the balance of 
probabilities, to prove the facts that establish the conflict between the 
development officer’s decision and the LUB. Here, the Board (¶ 57, 59) 
noted that the Church bore the onus on the balance of probabilities, and 
made determinative factual findings that I will discuss later.  

(2) The legislation expects the Board to interpret the LUB. The Board 
should interpret the LUB not formalistically, but pragmatically and 
purposively, to make the LUB work as a whole. The Board here (¶ 60) 
cited the purposive approach. 

(3) Subsections 234(1) and (3) of the HRM Charter direct that the LUB 
“enables” and should “carry out the intent” of the MPS. The MPS does not 
amend the LUB. But the LUB’s interpretation may be assisted by the MPS, 
and the Board’s purposive approach should encompass the LUB and MPS 
together. The Board here (¶ 84) cited the interpretive reflexivity between 
the MPS and LUB (discussed later ¶ 46-49). 

(4) The Board’s deference to the elected municipal council’s difficult 
choices among vague and intersecting intentions in the MPS, discussed 
in Archibald ¶ 24(7), does not apply to an unelected development officer 
who applies the LUB. This is apparent from the legislative mandates to the 
development officer and Board. Section 261(1) of the HRM Charter says 
that a “development permit must be issued if the development meets the 
requirements of the land-use by-law ….”  So a development officer with 
such a compliant application has an executory function. He holds no public 
hearing of objections as may occur before the council. At the appeal level, 
the legislation directs the Board to decide whether the council “reasonably 
carried out the intent of the municipal planning strategy” – a somewhat 
diffuse standard. But the Board’s function with a development officer’s 
decision – to determine whether that decision “conflicts with” the proper 
interpretation of the LUB – is more pointed. The Board here (¶ 62- 63) 
noted these principles. 

(5) The Board hears an appeal. It is not an initiating tribunal offering fresh 
direction on a planning issue. So the Board should focus on the 
development officer’s decision and stated reasons. Section 260(2) of the 
HRM Charter says that, within 30 days from receipt of the application, the 
development officer “shall grant the development permit or inform the 
applicant of the reasons for not granting the permit”. Then s. 264(e) states 
that notice of appeal to the Board must be filed within 14 days from the 
development officer’s notice. Clearly the statute contemplates that the 
development officer’s written reasons be central to the appeal, meaning 
the Board’s decision should address those reasons. As stated in 
Archibald, ¶ 30, the Board is not confined to those reasons. The ultimate 
question - whether the development officer’s refusal conflicts with the LUB 
- may involve other issues. But the focus on the development officer’s 
stated reasons prompts the Board to respect its appellate role.  [Emphasis 
added] 
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[26] The principles of statutory interpretation apply in determining the intent of 

any particular statute, including in the Board’s interpretation of the statutory provisions 

under the HRM Charter to determine the scope of its powers, and when interpreting the 

provisions of the MPS or LUB.  This involves the application of the “modern principle” of 

statutory interpretation, which was re-affirmed in Vavilov. 

[27] The Nova Scotia Court of Appeal summarized the modern principle of 

statutory interpretation in Sparks v. Holland, 2019 NSCA 3.  Farrar, J.A., stated: 

[27] The Supreme Court of Canada and this Court have affirmed the modern principle 
of statutory interpretation in many cases that “[t]he words of an Act are to be read in their 
entire context and in their grammatical and ordinary sense harmoniously with the scheme 
of the Act, the object of the Act, and the intention of Parliament (Rizzo & Rizzo Shoes Ltd. 
(Re), [1998] 1 S.C.R. 27 at ¶21). 

[28] This Court typically asks three questions when applying the modern principle.  
These questions derive from Professor Ruth Sullivan’s text, Sullivan on the Construction 
of Statutes, 6th ed (Markham, On: LexisNexis Canada, 2014) at pp. 9-10. 

[29] Ms. Sullivan’s questions have been applied in several cases, including Keizer v. 
Slauenwhite, 2012 NSCA 20, and more recently, in Tibbetts.  In summary, the Sullivan 
questions are: 

1. What is the meaning of the legislative text? 
2. What did the Legislature intend?   
3. What are the consequences of adopting a proposed interpretation? 

[Sullivan, pp. 9-10] 

[28] The Board must also have regard to the Interpretation Act, R.S.N.S. 1989, 

c. 235, including ss. 9(1) and 9(5), which are consistent with, and complimentary to, the 

“modern principle” and Professor Sullivan’s three questions:   

Interpretation of words and generally 
9 (1) The law shall be considered as always speaking and, whenever 

any matter or thing is expressed in the present tense, it shall be applied to the 
circumstances as they arise, so that effect may be given to each enactment, and every 
part thereof, according to its spirit, true intent, and meaning.   

… 

(5)  Every enactment shall be deemed remedial and interpreted to 
insure the attainment of its objects by considering among other matters 

 (a) the occasion and necessity for the enactment; 

 (b) the circumstances existing at the time it was passed; 
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 (c) the mischief to be remedied; 

 (d) the object to be attained; 

 (e) the former law, including other enactments upon the  
same or similar subjects; 

 (f)  the consequences of a particular interpretation; and 

 (g)  the history of legislation on the subject. 

4.0 THE LUB and MPS 

[29] Section 36.1 of the LUB sets out the permitted uses in the CR-2 Zone as 

follows:   

No development permit shall be issued in any CR-2 (Commercial Recreation 2) Zone 
except for the following: 

Exhibition parks 
Animal or vehicle racing tracks 
Rifle ranges 
Amusement parks 
Drive-in theatres 
Bowling allies 
Uses accessory to the foregoing 

[30] While the term “exhibition parks” is not defined in LUB, s. 2.15 contains the 

following definition of the term “commercial recreation use”:   

2.15 COMMERCIAL RECREATION USE means a building or lot or part of a building or 
lot used solely for commercial recreation or sport purposes and without limiting the 
generality of the foregoing, may include animal or vehicle racing tracks, rifle 
ranges, golf courses, miniature golf courses, amusement parks and centres and 
may include any use which is accessory to the foregoing. 

[31] The term “accessory use” is defined in s. 2.2 of the LUB: 

2.2 ACCESSORY USE means a use which is subordinate, normally incidental, 
and exclusively devoted to a main use or building permitted under the 
provisions of this by-law… 

[32] As well, s. 2.1 of the LUB specifies what an accessory building is: 

2.1 ACCESSORY BUILDING OR STRUCTURE means a building or structure 
which is used exclusively for an accessory use and which is not attached in 
any way to the main building and which conforms with all applicable 
requirements of this by-law. 
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[33] Given the nature of Sanctum’s proposal, the definition of an “outdoor display 

court” set out in s. 2.65 of the LUB must also be considered: 

2.65 OUTDOOR DISPLAY COURT means an area of land where goods are displayed 
which are available for sale to the general public from a retail outlet located on the 
same lot or on another lot. Without limiting the generality of the foregoing, an 
outdoor display court may include the display of cars, trucks, cans, motor and 
mobile homes, trailers, boats, snowmobiles, motorcycling, swimming pools, 
decorative fountains and prefabricated cottages. 

[34] The Board notes the specific term “retail outlet” is not defined, but there is a 

definition of a “retail store” in s. 2.77 of the LUB: 

2.77 RETAIL STORE means a building or part of a building in which goods, wares, 
merchandise, substances, articles or things are offered for sale directly to the 
public at retail value. 

[35] Finally, the MPS provides some context to the creation of the CR-2 Zone 

and the permitted uses therein.  This is discussed at pp. 51 and 52: 

Although it is the desire of the residents to permit the future development of commercial 
recreation uses by development agreement, there are two existing commercial recreation 
uses and one commercial recreation use which is in the process of being constructed, 
which the residents wish to accommodate. These include the existing Exhibition Park, 
Granite Springs Golf Course and the golf course facilities being constructed by Barry 
MacDonald, in the Long Bog area. In order to accommodate these existing uses, two 
separate zones will be established which permit the future development of complementary 
uses. 

RB-12 Notwithstanding Policy RB-2 or Policy RB-9, within the Residential B Designation, 
it shall be the intention of Council to create a commercial recreation 1 zone and a 
commercial recreation 2 zone within the land use bylaw. The commercial 
recreation 1 zone will permit the development of golf courses and miniature golf 
courses, tennis clubs, lawn bowling clubs and accessory uses. This zone shall be 
only applied to the Granite Springs Golf Course (LIMS Nos. 40063936, 40064750 
and 654590) and the lands of Barry MacDonald (LIMS No. 40306730). The 
commercial recreation 2 zone will permit the development of exhibition parks, 
animal and vehicle racing tracks, rifle ranges, amusement parks, drive-in theatres, 
bowling allies and accessory uses. This zone shall only be applied to the existing 
Exhibition Park (LIMS Nos. 40600728 and 40600736) 

 
 
 

5.0 ANALYSIS AND FINDINGS 

[36] As is often the case where lay litigants appear before the Board, the 

distinction between submissions and evidence was not fully appreciated by Mr. Monk.  
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The Board has had considerable experience in assessing the weight to be placed on 

these types of presentations.  As well, Section 19 of the Utility and Review Board Act, 

S.N.S.1992, c.11, provides that the Board is not bound by the strict rules of evidence.   

[37] The appellant’s position can be determined from Mr. Monk’s evidence and 

submissions.  The Board summarizes the key points as follows: 

• Sanctum, although self-described by Mr. Monk as a retailer in the supply chain, 

does not follow the typical retail model.  Unlike some competitors, the company 

does not have a retail outlet where customers can purchase product off the lot. 

The business activity therefore does not fit under the definition of an outdoor 

display under the LUB; 

• The proposed use for the shed is clearly a primary or accessory use that is 

allowed in Exhibition Park; namely, the exhibition of modular homes and 

backyard suites to the public.  Mr. Monk says this is no different than the 

outdoor display of modular homes by a competitor which takes place every 

year at Exhibition Park during the Ideal Home Show; 

• There are many examples of trade shows at Exhibition Park which do not 

involve the types of examples listed in s. 26 of the LUB.  There is nothing in the 

wording of the LUB or the MPS which prohibits the proposed use in association 

with an exhibition park; 

• The LUB should not be read in a manner which impedes, rather than enhances, 

HRM’s goal of providing affordable housing; 

• Outdoor displays of modular homes by two competitors, who actually sell their 

products from their lots, are already taking place in areas with substantially 
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similar LUB provisions.  Mr. Monk says this is an example of selective 

enforcement or application of the LUB where there have been no complaints 

from surrounding property owners; and 

• The permanent nature of the display does not support a finding this is not a 

permitted use.  There are many types of permanent exhibits.  Mr. Monk 

describes his operation as the permanent exhibition of Sanctum’s products in 

an exhibition park. He points to the weekly flea market is an example of a more 

permanent type of activity which has been going on for a long time. 

[38] HRM’s position is largely derived from the analysis performed by Mr. 

Faulkner.  This analysis is set out in his decision.  It was supplemented by an expert’s 

report dated July 6, 2021, filed in this proceeding.  He also testified during the hearing. 

[39] As he has been in numerous proceedings before the Board, Mr. Faulkner 

was qualified as an expert in planning matters in accordance with his pre-filed qualification 

statement.  In addition to his formal education and training, Mr. Faulkner has extensive 

work experience in municipal planning and by-law enforcement gained from a career in 

the field spanning over 34 years.  Mr. Faulkner works on a regular basis with the LUB and 

MPS. 

[40] Mr. Faulkner’s rationale for arriving at his opinion, that Sanctum’s proposed 

use for the shed in conjunction with an outdoor display of modular homes and backyard 

suites was not a permitted use in the CR-2 Zone, can be summarized, as follows: 

• The term “outdoor display court” is defined in the LUB.  As the defined term is 

not specifically listed in the permitted uses in the CR-2 Zone, it must follow that 
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an outdoor display court is not a permitted main use in this zone.  Sanctum’s 

proposed use of its leased lot fits the definition of an outdoor display court; 

• In assessing potential permitted accessory uses, Mr. Faulkner concluded that 

an outdoor display as proposed by Sanctum was “…not subordinate, normally 

incidental, and exclusively devoted to an animal or vehicle racing track, rifle 

range, amusement park, drive-in theatre, or bowling alley.”  The only permitted 

use which warranted further review in this context was exhibition parks, which 

was undefined in the LUB; 

• Mr. Faulkner reasoned that as the exhibition park permitted use is set out in a 

commercial recreation zone, and as commercial recreation use is a defined 

term, it follows that exhibition parks were intended to fit under this definition; 

and 

• Mr. Faulkner sought guidance from the MPS and in particular, the wording at 

pp. 51-52 detailed above, which, in his opinion, confirmed his view that the 

permitted use of exhibition parks must conform to the definition of a commercial 

recreation use.  He determined that a “…permanent OUTDOOR DISPLAY 

COURT selling pre-fabricated dwellings was not a use that was subordinate, 

normally incidental, and exclusively devoted to a COMMERCIAL 

RECREATION USE.” 

[41] In integrating Mr. Faulkner’s opinion into her submissions, Ms. MacLaurin 

also stressed that the term “exhibition park” must be placed in its proper context.  She 

submitted that all the other permitted uses in the CR-2 Zone, and under the commercial 

recreation use definition, related to the public paying a fee to take part in a form of 
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recreational activity.  She said this was also a feature of the activities discussed in the 

evidence, such as trade shows and exhibitions, which take place on the Exhibition Park 

grounds.  Ms. MacLaurin also raised the definition of “dwelling” under s.2.25 of the LUB, 

but the Board did not find this provided any additional assistance in interpreting the 

relevant provisions. 

[42] It was Ms. MacLaurin’s position that Sanctum’s stand-alone permanent 

outdoor display was of a different nature.  It was an outdoor display court associated with 

a traditional commercial activity.  She said it was not associated with the commercial 

recreation activities which take place in Exhibition Park.  As such, she argued it was not 

a permitted use and that Mr. Faulkner had appropriately denied the subject application. 

[43] This case highlights the wisdom of the direction in Anglican Diocese that the 

Board should not immerse itself in a traditional Dunsmuir analysis, which has now been 

supplanted by the Vavilov analysis.  Unlike appellate review of a tribunal’s decision, the 

actual decision-maker, who is an expert in the field, appeared before the Board to explain 

his reasoning.  This creates a situation where legal principles related to the weight 

attributed to expert testimony are mingled with those applicable to appellate review.  As 

well, Mr. Faulkner’s report is, at its core, an exercise in statutory interpretation, which is 

also the exercise the Board must engage in to determine the outcome of this appeal. 

[44] In these circumstances, in order to decide if the development officer’s 

decision conflicts with the LUB, as directed by the HRM Charter, the Board must 

determine the meaning of the applicable LUB provisions based on the principles of 

statutory interpretation discussed above.  That is to say, the Board must read the words 

of the LUB in their entire context and in their grammatical and ordinary sense 
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harmoniously with the scheme of the LUB, the object of the LUB, and the intention of 

HRM in enacting the LUB.   

[45] The Board is mindful of the fact that, as found by the Nova Scotia Court of 

Appeal, because of the nature of planning documents, this involves a pragmatic and 

purposive analysis.  As well, the reflexivity between the MPS and a concurrently adopted 

LUB can assist in the analysis.  The degree of deference, if any, afforded to the 

development officer, is dependent on the cogency of his reasoning and the extent to which 

it conforms to the foregoing principles. 

[46] The first issue to be addressed is whether Sanctum’s outdoor display is 

included in a main use permitted in the CR-2 Zone.  The only potential main use set out 

in the list of permitted uses which could be applicable is that of exhibition parks. 

[47] Mr. Monk generally argued that Sanctum’s display was clearly an exhibition 

park use.  He also seemed to suggest that, because there was no express exclusion of 

such a use, the development officer was essentially creating a prohibition which did not 

exist in the LUB. 

[48] The Board does not agree with this secondary point.  The purpose of the 

LUB, taking policy direction from the MPS, is to specify what uses are permitted in each 

zone.  Subject to the specific language, pursuant to s. 3.15(a) of the LUB, if a use is not 

listed, it is generally deemed not to be permitted, unless it can qualify as an accessory 

use.  This is the manner in which the LUB, as a whole, is structured. 

[49] The Board agrees with Mr. Faulkner that, if a particular term describing a 

use is defined in the LUB, and that use is not included in the permitted uses in a particular 

zone, it follows that the use is not permitted as a main use. 
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[50] The Board does not agree with Mr. Faulkner’s opinion that Sanctum’s 

outdoor display constitutes an outdoor display court under the LUB.  While modular 

homes and backyard suites could be considered “goods”, just like the prefabricated 

cottages listed in the definition, it is not at all apparent they are being offered by Sanctum 

for sale as goods directly to the general public through a “retail outlet”. 

[51] Sanctum is not offering the modular homes for sale directly to the public at 

a retail price or value, as set out in the definition of a “retail store”.  While a retail outlet 

has a conceivably wider scope than a bricks and mortar retail store, in order to have some 

consistency in application, the concept of retail sales of merchandise available at a 

seller’s retail location is applicable to both terms.  

[52]  The potential mischief to be remedied is a proliferation of outdoor stock 

related to an otherwise permitted retail use at a seller’s retail location.  It does not appear 

concerned with stock held by a manufacturer for distribution directly to retail customers 

through the intermediary of an agent, where the agent does not have a retail outlet. 

[53] While, as alluded to by Mr. Monk, Sanctum might be able to theoretically 

arrange for the sale of a modular home or backyard suite at the request of an inquiring 

customer, this is clearly not the business the company is in.  Its business, as described 

by Mr. Monk, which the Board accepts as accurate, is to sell the modular homes and 

backyard suites in conjunction with the land it is developing and selling.  The essential 

characteristics of the business model do not make it a retail undertaking.  Therefore, while 

Sanctum does seek to display a part of what it offers for sale, the modular homes and 

backyard suites are not on display for the purpose of selling them directly to the public.  

Sanctum has no retail stock to sell from a retail outlet or location. The display modular 
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homes or backyard suites are models of what will be placed on lands the public may wish 

to buy.  This is fundamentally a different thing than having modular homes on a lot which 

the public can purchase off the lot, or from a retail outlet, at a retail price. 

[54] That said, the Board must still consider whether the virtually permanent 

display of the modular homes and backyard suites for promotional purposes is a main 

use allowed under the rubric of an exhibition park.  None of the parties provided a 

dictionary meaning or trade language which indicated their view of the ordinary and 

grammatical meaning of that term.  That would seem to the Board to be a natural starting 

point in assessing what is meant by a term which is undefined in the LUB.   

[55] While no dictionary meanings were provided, in ordinary usage, the word 

exhibition generally means a public display of art or items of interest.  Generally speaking, 

art and items of historical and cultural interest are displayed in a gallery or a museum.  An 

exhibition of items of interest being offered for sale often takes place in the context of a 

trade show.  This probably relates to the historical concept of agricultural fairs which were 

still relatively common in pre-pandemic Nova Scotia.  Trade shows appear to be a 

predominant feature of the types of exhibitions discussed in the evidence which take 

place at Exhibition Park. 

[56] The Board does not infer that only activities directly akin to trade shows or 

agricultural fairs are permitted uses under the exhibition park rubric.  The 1995 MPS 

shows a clear intent to preserve the existing Exhibition Park.  It would have been useful 

to have evidence on precisely what types of activities took place there prior to 1995 and 

how these might compare to what the appellant proposes.  That said, it is reasonable to 

assume that at least part of the intent expressed in the MPS wording was to keep 
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Exhibition Park viable and not to freeze it in time.  While evidence of similar activities 

might have been useful to the appellant, the lack of such evidence is not fatal to the 

appellant’s position. 

[57] When looking at the LUB context, the Board observes that the definition of 

commercial recreation use is relatively open-ended, in the sense that notwithstanding 

language is used.  The definition proceeds by way of examples, all of which, except for 

“amusement parks and centres”, could be classified as relating to sports or sporting 

activities.  There may be some overlap in characteristics between amusement parks and 

exhibition parks, in the sense they are both ordinarily large commercial facilities where 

people go for some form of amusement.  What constitutes amusement or recreation in 

an exhibition park could also be quite different than the types of diversions found in an 

amusement park.  

[58] There is little overlap between the other listed permitted uses in s. 26 of the 

LUB and exhibition parks.  While it is true that all the listed uses involve recreational 

activities where a fee is generally paid to participate, the Board does not infer that is an 

essential component of activities permitted in an exhibition park.  The commercial 

component could be fulfilled in a number of ways, including by the owner of the facility 

requiring the exhibitors to fund the entire event.  For example, even if exhibitors decided 

to fund the entire cost of a trade show to promote post-pandemic recovery, it would hardly 

take it out of the realm of a permitted activity in an exhibition park  

[59] As well, the permanent nature of an exhibit would not, in and of itself, mean 

that it was not a permitted use in an exhibition park.  There are many types of permanent 
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displays in exhibitions related to art and museums.  The Board sees no reason why there 

could not be a permanent exhibition in an exhibition park. 

[60] Despite not entirely agreeing with HRM, while the Board raised the issue 

with Ms. Maclaurin, in the end, it does not accept that the business activities described 

by the appellant are similar to a permanent art or museum exhibit.  The nature of what is 

on display is completely different.   

[61] As well, a single-entity display is not akin to a trade show, as advanced by 

the appellant, where a multitude of exhibitors display their latest wares.  It is different than 

the weekly flea market, where an assortment of products are displayed for sale to an 

influx of market-goers.  It is different than other activities briefly raised in the evidence, 

such as prom events or agricultural fairs. 

[62]   All the activities discussed in the evidence which traditionally take place at 

Exhibition Park involve a form of public gathering which can vary in size.  There was no 

evidence Mr. Monk’s display was generating a public gathering.  This type of stand-alone 

display does not have the attributes of an event which could capture the recreational 

component of a commercial activity, such as are more apparent in activities like, for 

example, agricultural fairs, trade shows, flea markets, conventions, and large receptions. 

[63] It is the combination of a permanent installation, displaying the product of a 

single business venture, which is not related to any particular attraction at Exhibition Park, 

which takes the activity outside the scope of the recreational component of the 

commercial recreation use under which the exhibition park permitted use arises.  It is 

more akin to a standard commercial display in any retail or commercial facility.   
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[64] An interpretation of what is permitted under the exhibition park use which 

excludes Sanctum’s proposed display accords with the ordinary and grammatical sense 

of the words, or, as Ms. MacLaurin put it, the “common sense” understanding of what the 

term “exhibition park” should incorporate. It is consistent with the object of the LUB and 

MPS that a recreational component to the commercial activity be maintained.  It is not 

unduly restrictive so as to be an impediment to ensuring Exhibition Park can be 

accommodated within the LUB framework, as directed by the MPS.  As well, placing a 

reasonable scope on what activities are encompassed by the specific term “exhibition 

park” is not so onerous as to be contrary to HRM’s affordable housing goals.   

[65] The Board does not agree with the appellant that this is a case of selective 

enforcement.  This is not a case related to by-law enforcement in the sense of the 

appellant being charged with an infraction when similarly situated businesses were not.  

It is a case where the appellant brought the issue to the development officer by making 

the development permit application.  The development officer was obligated, in the 

performance of his executive function, to assess the proposed use in light of the LUB 

wording. 

[66]  In his evidence, Mr. Monk alluded to two competitors and provided 

photographs of modular homes or mini-homes located on properties with similar LUB 

provisions.  His point was that these businesses, which he indicated were selling modular 

or mini-homes from their respective lots, would be in even more egregious violation of the 

applicable LUB than his proposal, if Mr. Faulkner’s interpretation were accepted. The 

Board notes that by-law enforcement is outside the purview of the Board’s jurisdiction. 

More importantly, in the context of the Board’s role in interpreting the LUB provisions, 



- 22 - 

Document:  286959 

there is no evidence that these businesses applied for building permits and that a different 

interpretation of the wording was used by HRM.  It is usually driven by complaints.   

[67] Mr. Monk also indicated a competitor was using Exhibition Park as a storage 

area, for future deployment, of modular classrooms.  This is a completely different activity 

and, whether authorized by the LUB or not, does not assist the Board in its interpretation 

exercise.  

[68] Finally, if the modular home display proposed by Sanctum is not a primary 

permitted use under the rubric of an exhibition park, it is also not an accessory use.  The 

Board agrees with Mr. Faulkner that a stand-alone commercial display, which is not 

associated with any particular event taking place at Exhibition Park, is not “… subordinate, 

normally incidental, and exclusively devoted to a main use.”  There is no evidence that it 

is normally incidental or devoted to any other permitted use in Exhibition Park.  

[69] For all the foregoing reasons, the Board finds the appellant has not provided 

an evidentiary basis or legal foundation which leads the Board to conclude that the 

development officer’s decision conflicts with the LUB. 

[70] While the Board must dismiss this appeal, it feels it is incumbent to comment 

on the precedential value of this decision.  Halifax Exhibition Centre Inc., although it was 

provided notice of this matter, and Mr. Monk indicates he discussed the appeal with 

company representatives, chose not to participate.  The principals of Halifax Exhibition 

Centre Inc. were not called as witnesses.  Mr. Monk appeared reluctant to fully describe 

all the activities taking place at Exhibition Park, although there was a suggestion there 

were perhaps other stand-alone operations.  The actual Exhibition Park business model 

and future plans might shed further light on the modern operation of an exhibition park.   
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[71] There could be ways a recreational component might be incorporated in a 

permanent type of display or activity.  There was simply insufficient evidence to establish 

this element based on the evidence presented in this case.  While the Board attempted 

to probe the evidence presented, there is a limit to the extent of its involvement in eliciting 

evidence while respecting its appellate and adjudicative roles.  

 

6.0 CONCLUSION 

[72] The Board is satisfied that the development officer’s decision to refuse the 

development permit does not conflict with the provisions of the LUB.  The appeal is 

dismissed. 

[73] An Order will issue accordingly. 

DATED at Halifax, Nova Scotia, this 24th day of September, 2021. 
 
 
      ______________________________ 
      Richard J. Melanson 
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