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NOVA SCOTIA UTILITY AND REVIEW BOARD 

IN THE MATTER OF THE HALIFAX REGIONAL MUNICIPALITY CHARTER 

- and -

IN THE MATTER OF AN APPEAL by Oakfield Estate Limited to the refusal of a 
Subdivision Application respecting property identified as PID's 41191230, 41191222, 
41191214, 41191206, 41184896 and 41184920, in the County of Halifax 

BEFORE: 

APPELLANT: 

RESPONDENT: 

HEARING DATE: 

DECISION DATE: 

DECISION: 

Richard J. Melanson, LL.B., Member 

Julia E. Clark, LL.B., Member 

OAKFIELD ESTATES LIMITED 
Lloyd Robbins, Counsel 

HALIFAX REGIONAL MUNICIPALITY 
E. Roxanne MacLaurin, Counsel

December 9, 2022 

December 19, 2022 

The appellant’s motion is denied. 
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I INTRODUCTION 

[1] The appellant, Oakfield Estate Limited, brought a motion pursuant to 

ss. 13(1)(c) and (g) of the Board’s Municipal Government Act Rules (Rules).  The Rules 

are applicable to planning appeals under the Halifax Regional Municipality Charter (HRM 

Charter).  This case is about an appeal from a development officer’s refusal to approve a 

tentative plan of subdivision.  The development officer’s June 11, 2022, decision states: 

Your application for subdivision was received on April 17,2018 and it has been determined 
that this application does not meet the requirements of the Regional Subdivision By-Law 
(RSBL). 

Section 104 states: 

              Where primary or secondary services or a private road is to be constructed, the 
Development Officer shall require the owner to provide 8 copies of schematics, prepared 
by a Professional Engineer in accordance with the Engineering Regulations, showing the 
following, in the context of the proposed lots and park land dedication, where applicable: 
RC-Jun21/16;E-Jul 30/16 
 
Based on comments dated February 5, 2020, from Crysta Cumming, Acting Program 
Manager-Development Engineering and additional comments dated May 28,2020 (copy 
attached) your application does not meet the “Engineering Regulations” as defined in the 
RSBL and is therefore refused.  

[Appeal Record, p.186] 

[2] The appellant submits that the development officer’s reasons for 

denying the application are not clear.  The appellant wants the development officer to 

identify the specific parts of the Regional Subdivision By-law or Engineering Regulations 

which the tentative plan of subdivision does not meet.  As well, the appellant wants the 

Board to prohibit HRM from advancing any new reasons for denying the approval as part 

of HRM’s submission of this appeal.  The appellant further sought the disclosure of 

information about certain other tentative plan of subdivision applications. 

[3] Written submissions were filed with the Board by both parties.  Lloyd 

Robbins, the appellant’s counsel, requested that oral submissions proceed by way of a 

telephone conference.  E. Roxanne. MacLaurin, HRM’s counsel, agreed to this process.  
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The Board, therefore, held a telephone conference to hear oral arguments on Friday, 

December 9, 2022.  During his oral submissions, Mr. Robbins indicated he was no longer 

pursuing the disclosure issues raised under s.13(1)(g) of the Rules.  He said he would be 

discussing this aspect further with Ms. MacLaurin.  The Board will not consider that issue 

further in this decision. 

[4] Pursuant to s.13(1)(c) of the Rules, the Board may “…hold a preliminary 

hearing to deal with any matter that may aid in the disposition of the hearing, including 

to…clarify or simplify issues.”  Mr. Robbins submits that, absent the requested directions, 

his client will not know what case it must meet, what evidence to present, or how to 

instruct any experts retained to address the matter.  Citing Baker v. Canada, [1992] 

2S.C.R. 817, Mr. Robbins says procedural fairness is a primary consideration.  He 

submits that not having more specific reasons for the denial, or allowing HRM to change 

its position after the appellant has filed its evidence, would create procedural unfairness. 

[5] HRM says that the development officer’s reasons for denying the 

appeal are set out in the June 11, 2020, decision under appeal, which incorporates by 

reference two memoranda from Chrysta Cumming, Acting Program Manager, 

Development Engineering.  Ms. MacLaurin submits this amounts to an application to 

obtain better reasons.  She says the Board has no jurisdiction to make such an order.  

She argues a remedy on this issue is only available from the Supreme Court of Nova 

Scotia on a judicial review application.  She says the caselaw is clear that in a de novo 

planning appeal, the Board can consider additional reasons not contained in the 

development officer’s decision.  Ms. MacLaurin further submits that the Board’s 
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procedural order, and potential timeline extensions, if required, will allow the appellant 

adequate time to respond to other reasons brought up by HRM, if any are raised. 

ANALYSIS 

[6] Pursuant to s.288(1) of the HRM Charter, the development officer must 

approve a subdivision application “…if the proposed subdivision is in accordance with the 

enactments in effect at the time a complete application is received…”  Conversely, 

s.288(2) of the HRM Charter lists seven items that mandate refusal of an application.  

One of these reasons for denying an application is that “the proposed subdivision does 

not meet the requirements of the subdivision by-law and no variance is granted…” 

[7] The Board’s jurisdiction in an appeal about a tentative plan of 

subdivision arises from s. 296 of the HRM Charter, which says an applicant can appeal a 

refusal in accordance with Part VIII.  Section 265(3) of the HRM Charter says the only 

ground of appeal is that “…the decision of the development officer does not comply with 

the subdivision by-law.”  A slightly different formulation is used in s.267(2) of the HRM 

Charter, which says the Board can only allow an appeal if the development officer’s 

decision “…conflicts with the provisions of the land-use by-law or subdivision by-law.”  

The Board does not see any substantive difference between these two formulations of 

the test. 

[8] To provide context, the Board’s role in this type of appeal is important.  

The Board, following the principles set out in Halifax (Regional Municipality) v. Anglican 

Diocesan Centre Corporation, 2010 NSCA 38, decided many appeals of development 

officer decisions’ applying land- use by-laws.  Mr. Robbins sought to distinguish these 

decisions, and Anglican Diocesan itself, for this matter, which requires the Board to 
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consider a refusal to approve a tentative plan of subdivision.  He suggested that the scope 

of a development officer might be broader, involving more issues of Council’s intent, when 

considering a land-use by-law.  In any event, he suggested while Anglican Diocesan 

might allow for an elaboration of the reasons provided, it did not mean HRM could 

advance completely new reasons for the refusal.  He submitted a denial under the 

subdivision by-law was judged on the correctness standard, had to list the specific 

provisions which were not met, and that no further reasons should be entertained by the 

Board. 

[9] The language of the HRM Charter relating to appeals from refusals by 

a development officer under the land-use by-law and the subdivision by-law is identical.  

The Board, therefore, finds that the principles set out in Anglican Diocesan, with some 

modifications, provide guidance when considering subdivision appeals.  The 

development officer is performing an executory function in each case, and a decision 

under either scenario must “comply with” and not “conflict with” the applicable by-law.   

[10] Like a land-use by-law appeal, when considering a subdivision appeal, 

as discussed in Anglican Diocesan, the “…Board is the first tribunal to hear sworn and 

tested evidence.  The Board should undertake a through factual analysis of the proposal.”  

This will provide context for consideration of the application of the subdivision by-law. 

[11] The Board must interpret the subdivision by-law to determine whether 

the development officer’s decision complies or conflicts with it.  The Board is of the view 

that a pragmatic and purposive analysis is required, as in Anglican Diocesan.  

Determining the meaning of the subdivision by-law is essentially an exercise in statutory 



- 6 - 

Document: 300135 

interpretation.  The pragmatic and purposive analysis is a part of the modern rule of 

statutory interpretation. 

[12] Unlike a land-use by-law, a subdivision by-law does not enable and 

carry out the intent of a municipal planning strategy.  Therefore, unlike in Anglican 

Diocesan, a municipal planning strategy will probably be of little assistance in determining 

what the wording in a subdivision by-law means.  In this sense, issues related to the intent 

of a municipal planning strategy will likely have no relevance when interpreting the 

subdivision by-law.  This appears to be one of the key distinctions alluded to by Mr. 

Robbins, and the Board agrees with this distinction.  That said, the Board must still 

determine what council intended by the language used in the by-law.  To use the language 

of Anglican Diocesan, the question of whether there is some “reflexivity” between the 

Regional Subdivision By-Law and the Engineering Regulations is best left to the hearing 

on the merits if interpretation issues arise. 

[13] As in Anglican Diocesan, a development officer is not owed the same 

deference as an elected body that conducts a public process.  The Board has described 

the standard of review of a development officer’s decision as correctness or akin to 

correctness.  That said, the Board is tasked with doing what the legislation mandates it to 

do, which, like in Anglican Diocesan, is “…to determine whether the decision ‘conflicts 

with’ the proper interpretation” of the subdivision by-law. 

[14] With respect to the issue of reasons, which is central to this motion, the 

Board finds that Anglican Diocesan is directly applicable.  In that case, the Nova Scotia 

Court of Appeal discussed the importance of the development officer’s decision and 
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stated reasons in the context of the Board exercising an appellate jurisdiction.   Fichaud, 

J.A., went on to say, at para.[29]: 

Clearly the statute contemplates that the development officer’s written reasons be central 
to the appeal, meaning the Board’s decision should address those reasons. As stated in 
Archibald, ¶ 30, the Board is not confined to those reasons. The ultimate question – 
whether the development officer’s refusal conflicts with the LUB – may involve other issues. 
But the focus on the development officer’s stated reasons prompts the Board to respect its 
appellate role . 

 

[15] The Board does not agree with Mr. Robbins that when the Nova Scotia 

Court of Appeal said “…the Board is not confined to those reasons…”, it meant that only 

an elaboration of the stated reasons was permitted, be it in the context of a land-use by-

law or a subdivision by-law.  In the Board’s view, this portion of the decision is not 

grounded in concepts of discretion and intent related to municipal planning strategies and 

land-use by-laws.  It relates to the concept of a de novo appeal.  In this type of appeal, 

either party can adduce new evidence and advance new positions not found in the appeal 

record. 

[16] Consideration of additional reasons also relates to the statutory test that 

the development officer’s ultimate decision must comply with the subdivision by-law, and 

not necessarily with the stated reasons.  This is because there is a public interest in 

compliance with subdivision by-laws that goes beyond the party making the application.  

Subdivision by-laws cover a gamut of societal concerns, including planning, safety, 

infrastructure requirements, and service issues.  A non-compliant subdivision should not 

be approved even if the development officer’s reasons in denying a tentative plan are 

faulty.  Therefore, while the stated reasons focus the appeal and the Board’s appellate 

role, the Board finds additional reasons are contemplated by the statutory process and 

the Anglican Diocesan test.  The Board declines to make the order requested by the 
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appellant.  That said, as a matter of procedural fairness, if new reasons and issues are 

raised, a party must have an adequate opportunity to respond.  The Rules give the Board 

broad discretion to determine timelines and a hearing process that ensures fairness. It is 

open to the appellant to request the Board extend an established timeline for reply 

evidence or argument if additional reasons are raised by HRM. 

[17] The Board considered the appellant’s request that the development 

officer provide more complete reasons specifying what sections and requirements of the 

Regional Subdivision By-Law, or applicable Engineering Regulations the appellant’s 

tentative plan of subdivision do not meet.  Mr. Robbins says the development officer’s 

decision is vague and lacks the required specificity.  He submits this puts his client at a 

significant procedural disadvantage, where he would essentially have to address all parts 

of the Regional Subdivision By-Law and any Engineering Regulations in an initial 

evidentiary filing.  Mr. Robbins submits s.13(1)(c) of the Rules is intended to address this 

very issue. 

[18] Ms. MacLaurin says the Board has no jurisdiction to order the 

development officer to provide further reasons.  She cites the line of cases which stand 

for the proposition that the Board has “…no jurisdiction to inquire into the procedure 

followed by a municipal council” [see: Heritage Trust of Nova Scotia v. Halifax (Regional 

Municipality), [2007] NSJ No.79(S.C) and Halifax (County) v. Maskine, [1992] NSJ 

No.292(C.A.)]. 

[19] Ms. MacLaurin further submits that the appellant must be familiar with 

the Regional Subdivision By-Law by virtue of its application.  The appellant has the burden 

of proving the tentative plan of subdivision meets the necessary requirements. She says 
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the development officer’s decision provides sufficient reasons to allow the appellant to 

present its evidence without directly addressing every provision of the Regional 

Subdivision By-Law and any Engineering Regulations.  In addition, she says the Board 

procedures will provide enough time for the appellant to respond if new reasons are 

provided in response to the appellant’s filing.  

[20] The cases cited by Ms. Maclaurin in support of her position that the 

Board has no jurisdiction to order additional reasons all deal with alleged irregularities in 

the procedure followed in arriving at a decision.  Following Maskine, the Board has 

consistently held this type of procedural defect is not relevant to the Board’s task.  Mr. 

Robbins directs the Board to para. 43 in Baker: 

[43] In my opinion, it is now appropriate to recognize that, in certain circumstances, the 
duty of procedural fairness will require the provision of a written explanation for a decision. 
The strong arguments demonstrating the advantages of written reasons suggest that, in 
cases such as this where the decision has important significance for the individual, when 
there is a statutory right of appeal, or in other circumstances, some form of reasons should 
be required. This requirement has been developing in the common law elsewhere. 

 
[21] Baker makes clear that a decision-maker’s failure to give reasons in 

certain circumstances is an aspect of procedural fairness.  An alleged failure to follow 

adequate procedures, as discussed in the Maskine line of cases, is also an aspect of 

procedural fairness, which is outside the Board’s statutory mandate for review.  The 

adequacy of a development officer’s reasons is not a matter of procedural fairness in the 

matter before the Board, but in the HRM process.  The Board’s role is to determine 

whether the development officer’s ultimate decision to deny the appellant’s application 

complies with the Regional Subdivision By-Law.  It is not to address issues of procedure 

before the development officer.  The Board therefore agrees with HRM that, in the 
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circumstances of this case, the Board has no jurisdiction to order the development officer 

to provide further or better reasons.   

[22] The Board further notes that in this case there is no doubt that the 

development officer has a statutory duty to provide written reasons under Section 287(3) 

of the HRM Charter.  The Board finds the adequacy of these reasons to support the denial 

should be addressed as part of the hearing on the merits of the appeal.  The Board further 

does not agree that the appellant has insufficient knowledge to know generally the case 

it must meet.  The development officer’s decision refers to s.104 of the Regional 

Subdivision By-Law, which refers to the Engineering Regulations.  The decision letter 

than goes on to say the application does not meet the Engineering Regulations based on 

the information in the February 5 and May 28, 2022, memoranda authored by Ms. 

Cumming.   

[23] These memoranda indicate that according to HRM Development 

Engineering, the road layout does not meet the Municipal Design Guidelines, which, by 

definition, are the Engineering Regulations referenced in s. 104 of the Regional 

Subdivision By-Law.  They highlight an alleged inability to date to comply with a road 

network which meets both the Municipal Design Standards and s.12 of the Regional 

Subdivision By-Law.  The February 5, 2020, memorandum refers to “…Part A, Section 

4.,4.1. 4.2 etc.…” of the Municipal Design Guidelines.  The use of “etc” provides little 

assistance and is essentially meaningless in this context.  The May 28, 2020, 

memorandum specifically refers to s. 4.2 of these guidelines. 

[24] The specific issues raised in Ms. Cumming’s memorandum dated 

February 5, 2020, are: 
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• The proposed road layout must limit the number of cul-de-sacs. 

• The road layout must provide a continuous road network, with road reserves 

 to adjacent lands, and pedestrian pathways if appropriate. 

• The road network must provide suitable access for emergency vehicles. 

[25] Ms. Cumming’s memorandum of May 28, 2020, raises the following 

issues: 

• The difficulty faced by the appellant in meeting “…both the Regional 

Subdivision By-Law, and engineering design requirements including good 

engineering design principles and the Municipal Design Guidelines.” 

• Specifically, that the proposed road layout does not meet s. 4.2 of the 

Municipal Design Guidelines. 

• Her understanding that the intent of the design requirements “is to foster 

community interconnectivity, and safe reliable access to public services 

including roads.”  

• Her understanding is that the intent of s.12 of the Regional Subdivision By-

Law is “…to limit the amount of lots created in areas that are not planned 

for increased growth or extensive expansion of public services. 

• That the proposed lot and road layout would, in her opinion, support 

“…construction of a substandard disconnected street network and 

extensive application of flag lots, while allowing for networks of private roads 

and lot configurations that are challenging in terms of reliable access. 

• That the proposed tentative plan of subdivision would encourage the 

“development of additional lots that are poorly serviced, which misaligns 

with the intent of Section 12.” 

• That HRM does not have “…an enforceable standard for construction of 

private roads, which further contributes to concerns over access for 

residents and emergency services.” 

[26] Without limiting the scope of the evidence the appellant may choose to 

rely upon, it appears to the Board that to address whether any of the rationales advanced 
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by Ms. Cumming are supported by the Regional Subdivision By-Law, or where applicable, 

the Municipal Design Guidelines, the provisions enumerated in her memoranda may 

serve to narrow the contested issues before the Board (i.e., s.12 of the Regional 

Subdivision By-Law and ss. 4.1 and 4.2 of the Municipal Design Guidelines), to the extent 

these touch on, if at all: lot placement and configuration; limiting cul-de-sacs, continuous 

interconnected road networks; road reserves for adjacent lands; safe reliable access to 

the public and for services; and, private roads.  Obviously, the Board makes no comment 

on Ms. Cumming’s interpretation and application of, or the intent expressed in the wording 

of, the foregoing provisions.  That is for the hearing on the merits. 

[27] If HRM advances any new rationales, given the history of this matter, 

and the fact that the short timelines for planning appeals envisioned by the HRM Charter 

have long since passed, the Board will allow a reasonable opportunity for the appellant 

to respond.  If this comes to pass, which is by no means a certainty, the appellant will 

have the last opportunity to file written evidence on any new issues. 

[28] Based on the foregoing, the Board denies the appellant’s motion made 

pursuant to Rule 13(1)(c).  An order will issue accordingly. 

DATED at Halifax, Nova Scotia, this 16th day of December, 2022. 
 
 
      ______________________________ 
      Richard J. Melanson 
 
 
      ______________________________ 
      Julia E. Clark 
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