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NOVA SCOTIA UTILITY AND REVIEW BOARD

OK
IN THE MATTER OF THE HALIFAX REGIONAL MUNICIPALITY CHARTER

- and -

IN THE MATTER OF AN APPEAL by DEBBIE ADAMS to the refusal to issue a 
Development Occupancy Permit for a “Small Options Home”, at 49 Gateway Road, 
Halifax

BEFORE: Roberta J. Clarke, Q.C., Member

APPELLANT: DEBBIE ADAMS
Chris Montigny, LL.B.
Emily B. Campbell, J.D.

RESPONDENT: HALIFAX REGIONAL MUNICIPALITY
E. Roxanne MacLaurin, LL.B.

PRELIMINARY
HEARING DATE: March 16, 2017

FINAL SUBMISSIONS: March 23, 2017

DECISION DATE: April 10, 2017

DECISION: Appellant is permitted to file an amended Notice of
Appeal on other grounds within seven business days of 
this decision. Failure to do so will result in the Board’s 
dismissal of the Appeal.
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I INTRODUCTION

[1] Debbie Adams (“Appellant”) filed an appeal with the Nova Scotia Utility and 

Review Board (“Board”) on March 1, 2017. She appealed from the decision of Andrew 

Faulkner, a Development Officer employed by Halifax Regional Municipality (“HRM”) 

dated February 15, 2017, who refused to issue a development permit for a “Small Options 

Home” at 49 Gateway Road, Halifax.

[2] In his letter, Mr. Faulkner referred to s. 23D(iii) of the Halifax Mainland Use 

Bylaw, which prohibits a building from being used as a special care home if it is not more 

than “...1,000 feet distant from any other building used for or as a special care home”.

[3] The Notice of Appeal stated:

Describe how the decision of the development officer fails to comply with the land-use by
law or development agreement:
The land-use by-law (23D) applied in this matter is discriminatory based on an enumerated
around under the Charter of Rights and Freedoms. Further, by-law 23D infringes on the
liberty fsicl individuals to make fundamental personal choices, violating individuals section
7 rights under the Charter of Rights and Freedoms. [Emphasis added]

[4] The Board asked HRM to provide any comments on the grounds of appeal, 

and by letter dated March 3, 2017, E. Roxanne MacLaurin, Counsel for HRM, asked the 

Board to dismiss the appeal as the grounds are, she submitted, outside the jurisdiction of 

the Board. Counsel stated that the Board’s jurisdiction is limited by the provisions of s. 

267(2) of the Halifax Regional Municipality Charter, S.N.S. 2008, c. 39, as amended, 

(“HRMC”), and the ability of an applicant to appeal the refusal of a development permit is 

limited by s. 265(2) of the HRMC. It is the position of HRM that the Appellant has 

challenged the validity of the land-use by-law, and that the Board does not have 

jurisdiction to decide this issue.
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[5] The Board invited Counsel for the Appellant, Chris Montigny, to respond to 

the submissions of HRM; however, he chose not to do so. As a result, the Board 

convened a preliminary hearing by teleconference on March 16, 2017, to further explore 

the positions of the parties.

[6] At the preliminary hearing, Mr. Montigny’s associate, Emily Campbell 

appeared. She stated that the Appellant takes the position that the by-law is 

discriminatory and that the by-law had been applied incorrectly. She submitted that the 

Board has jurisdiction to consider the Charter of Rights and Freedoms (“Charter’). The 

Board understood from Ms. Campbell that the persons whose Charter rights were alleged 

to be infringed were those who would live in the home in question.

[7] Ms. MacLaurin relied on the submissions contained in her letter of March 3, 

2017.

[8] The Board noted the decision of Board Member Roland Deveau (as he then 

was) in Peninsula South Community Association v. Chebucto Community Council (Halifax 

Regional Municipality), 2002 NSUARB 7 (appeal allowed on other grounds sub. nom. Re 

Tsimiklis, 2003 NSCA 30) and directed the parties to file written submissions on the issue 

of jurisdiction and whether the grounds of appeal should be amended.

[9] Both parties filed written submissions on March 23, 2017. Their respective 

positions were unchanged on the issue of jurisdiction. Mr. Montigny submitted the Board 

could, pursuant to s. 24(1) of the Charter, grant the remedy sought by the Appellant, i.e., 

order the development permit be issued.

[10] Ms. MacLaurin said HRM would not object to an amendment of the grounds 

of appeal, provided any amendments are within the jurisdiction of the Board.
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[11 ] Mr. Montigny proposed an amendment of the grounds of appeal as follows:

The decision by the Development Officer to deny the development permit for a Special 
Care Home by enforcing the Halifax Mainland Land Use Bylaw 23D(iii) is discriminatory 
based on an enumerated ground under section 15(1) of the Charter of Rights and 
Freedoms. Further, bylaw 23D(iii) infringes on the life, liberty and security of individuals to 
make fundamental personal choices about their choice of where to live and to have security 
in the form of shelter, therefore violating individuals section 7 rights under the Charter of 
Rights and Freedoms.

[Appellant’s Submissions, March 23, 2017, p.3]

[12] The parties were invited to file Reply Submissions, but did not do so.

II ISSUES

[13] The Board sees the issues it must now decide to be:

1. Does the Board have jurisdiction to provide the remedy sought by the Appellant 
pursuant to s. 24(1) of the Charter of Rights and Freedoms in the context of an 
appeal of the decision of a development officer to refuse to grant a development 
permit?

2. Should the Board permit the Appellant to amend the grounds of appeal?

[14] For the reasons discussed below, the Board finds that it does not have 

jurisdiction to provide the remedy sought by the Appellant pursuant to s. 24(1) of the 

Charter in the context of this appeal. Further, the Board finds that the proposed 

amendment of the grounds of appeal will not result in any change necessary to impact its 

jurisdiction.

[15] The Board permits the Appellant to file an amended Notice of Appeal on 

other grounds, if she so chooses, within seven business days of this Decision, failing 

which the Board will grant the motion of HRM to dismiss the appeal.

Document: 254108



-5-

III SUBMISSIONS 

HRM

[16] As noted above, HRM relies on the provisions of the HRMC which state:

265 (2) An applicant may only appeal a refusal to issue a development permit on the 
grounds that the decision of the development officer does not comply with the land-use by
law, a development agreement, an order establishing an interim planning area or an order 
regulating or prohibiting development in an interim planning area.

267 (1) The Board may

(a) confirm the decision appealed from;

(b) allow the appeal by reversing the decision of the Council
to amend the land-use by-law or to approve or amend a development 
agreement;

(c) allow the appeal and order the Council to amend the land-use by-law in the 
manner prescribed by the Board or order the Council to approve the development 
agreement, approve the development agreement with the changes required by the 
Board or amend the development agreement in the manner prescribed by the 
Board;

(d) allow the appeal and order that the development permit be granted;

(e) allow the appeal by directing the development officer to approve the tentative 
or final plan of subdivision or concept plan.

(2) The Board may not allow an appeal unless it determines that the decision of 
the Council or the development officer, as the case may be, does not reasonably carry out 
the intent of the municipal planning strategy or conflicts with the provisions of the land-use 
by-law or the subdivision by-law. [Emphasis added]

[17] Ms. MacLaurin stated that the position of HRM is not changed by anything

in the Peninsula South decision:

Mr. Deveau at paragraph 275 of his decision reviews the three criteria [Practice and 
Procedure before Administrative Tribunals which elaborated on the law as stated by La 
Forest, J. in Cuddy Chicks] for determining the extent of a tribunal's jurisdiction as follows:

1. The agency must have capacity to deal with applications by the person involved;
2. The application must arise in the context of a matter within the agency's jurisdiction 

and must be determinable through the powers which the agency already 
possesses; and

3. The agency must have the authority to do the thing which the person is asking the 
agency to do.

In this instance, the Board has jurisdiction to determine whether the decision of the 
Development Officer was consistent with the LUB. The Board can only grant a remedy if
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the decision is inconsistent with the LUB. The remedy that can be granted is restricted by 
HRM Charter s. 267(1 )(d) and s. 267(2). As such, the three criteria established by the 
Supreme Court of Canada cannot be satisfied as the Board cannot allow an appeal and 
Order issuance of the development permit on the basis that the LUB or the application of 
the LUB violates the Canadian Charter of Rights and Freedoms.

[Respondent’s Submissions, March 23, 2017, p.3]

[18] HRM also relies on the decision of the Court of Appeal in Northern

Construction Enterprises Inc. v. Halifax (Regional Municipality), 2015 NSCA 43, where 

the Court said:

[24] ...It [the Board] is a creature of statute and its jurisdiction is limited to the parameters 
of the enabling legislation. Here, Northern appeals a refusal to issue a development permit.
Its right to do so is limited by the HRM Charter:

265 (2) An applicant may only appeal a refusal to issue a development 
permit on the grounds that the decision of the development officer does 
not comply with the land-use by-law, a development agreement, an order 
establishing an interim planning area or an order regulating or prohibiting 
development in an interim planning area.

[25] In turn, the Board’s jurisdiction is limited:

267 (2) The Board may not allow an appeal unless it determines that the 
decision of the Council or the development officer, as the case may be, 
does not reasonably carry out the intent of the municipal planning strategy 
or conflicts with the provisions of the land-use by-law or the subdivision 
by-law.

[26] These provisions are clear. In the context of this ground of appeal, the Board’s 
jurisdiction is limited to interpreting HRM’s land-use by-law. It has no authority to question 
its legality.

[Northern Construction, 2015 NSCA 43 at p.17]

[19] Ms. MacLaurin concluded that HRM has the primary authority for planning

within its jurisdiction and that the Board does not, through its enabling legislation, have

any authority to “...re-write the Municipality’s LUBs to ensure consistency with the

Constitution.” She submitted that under s. 207 of the HRMC, jurisdiction to determine the

legality of a by-law is given to the Supreme Court. It states:

207 (1) A person may, by notice of motion that is served at least seven days before the 
day on which the motion is to be made, apply to a judge of the Supreme Court of Nova
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Scotia to quash a by-law, order, policy or resolution of the Council, in whole or in part, for 
illegality.

(2) No by-law may be quashed for a matter of form only or for a procedural irregularity.

(3) The judge may quash the by-law, order, policy or resolution, in whole or in part, and 
may, according to the result of the application, award costs for or against the Municipality 
and determine the scale of the costs.

(4) An application pursuant to this Section to quash a by-law, order, policy or resolution, 
in whole or in part, must be made within three months of the publication of the by-law or 
the making of the order, policy or resolution, as the case may be.

APPELLANT

[20] Mr. Montigny submitted that the Board has jurisdiction to grant a remedy for 

breach of the statutory rights under s. 7 and s. 15(1) of the Charter, relying on the decision 

of the Supreme Court of Canada in R. v. Conway, 2010 SCC 22. He said that Conway 

sets out a two-part test to determine whether an administrative tribunal has jurisdiction to 

grant Charter remedies: first, it must be determined whether the tribunal has jurisdiction 

to decide questions of law; and, secondly whether the tribunal “...can grant the particular 

remedy sought, given the relevant statutory scheme”.

[21] Mr. Montigny pointed to s. 22 of the Utility and Review Board Act, S.N.S. 

1992, c. 11, as amended, (“UARB Act’) which, he said, gives the Board express 

jurisdiction “...to hear and determine all questions of law on matters within its 

jurisdiction...”. He referred to the Municipal Government Act, S.N.S. 1998, c. 18, as 

amended (“MGA’) (included in s. 4(1 )(a) of the UARB Act), which gives the Board 

jurisdiction to hear appeals from decisions of a development officer.

[22] Mr. Montigny went on to submit that the Board has “...a common law right 

to hear matters applying the Charter.” He cites the decision of the Board in Peninsula 

South, as well as Re Miller, 2015 NSUARB 87, as support for this submission. Mr. 

Montigny said that the Board can grant the remedy sought under s. 24(1) of the Charter
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by allowing the appeal, overturning the decision of Mr. Faulkner, and ordering that the 

development permit be granted.

[23] Thus, Mr. Montigny submitted, both parts of the two-part test in Conway 

have been met.

[24] As noted above, Mr. Montigny proposed an amendment to the grounds of 

appeal. Further, he submitted that the Appellant did not consider that notice to the 

Attorney General is required under s. 10 of the Constitutional Questions Act, R.S.N.S. 

1989, c. 89, as amended.

IV ANALYSIS AND FINDINGS

[25] In Peninsula South, the Board examined at some length its jurisdiction in 

relation to the Charter. The case involved an appeal of the decision of an HRM 

community council which had approved a land-use by-law amendment. While the 

governing legislation at that time was the MGA, the provisions of s. 250(2) and s. 251 of 

the MGA mirror the provisions of s. 265(2) and s. 267 of the HRMC.

[26] The Charter issue raised related to notice provisions and citizen 

participation in the planning process.

[27] The Board concluded that, as an administrative tribunal, it has “Charter 

jurisdiction”;

[324] The Board concludes that it does possess the jurisdiction to consider general 
questions of law, and to interpret and apply the Charter, in the context of this planning 
appeal.

[28] In Peninsula South, however, the Board did not have to consider the merits

of the claim concerning the impact on Charter rights, as it found the appellants did not
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have standing to invoke the Charter because they were relying on the Charter rights of 

third parties.

[29] The Board notes, as did Counsel for the Appellant, that in Re Miller, the 

Board cited Peninsula South. In that case, there was no consideration of Charter issues, 

but merely a recognition of the supremacy of the Charter. Re Miller was also a case 

dealing with a decision of HRM Council which approved certain development agreements.

[30] In this proceeding, the decision under appeal is the decision of a 

development officer.

[31] The Board further notes that over the time since Peninsula South was 

decided, judicial consideration of the role of administrative tribunals in relation to Charter 

jurisdiction has evolved. (See generally the discussion in Chapter 23 of Macaulay & 

Sprague, Practice and Procedure Before Administrative Tribunals.)

[32] Counsel for the Appellant referred to the two-part test in Conway. The 

Board is satisfied that the first part of the test has been met, based on the analysis in 

Peninsula South. The question then becomes whether the second test has been met.

[33] As noted by Mr. Montigny, paragraph 82 of Conway, writing for the majority, 

Abella, J., said:

[82] Once the threshold question has been resolved in favour of Charter jurisdiction, the 
remaining question is whether the tribunal can grant the particular remedy sought, given
the relevant statutory scheme. Answering this question is necessarily an exercise in
discerning legislative intent. On this approach, what will always be at issue is whether the
remedy sought is the kind of remedy that the legislature intended would fit within the
statutory framework of the particular tribunal. Relevant considerations in discerning
legislative intent will include those that have guided the courts in past cases, such as the
tribunal’s statutory mandate, structure and function. [Emphasis added]

[Appellant’s Submission, March 23, 2017, p. 2]
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[34] The Charter provides:

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such remedy 
as the court considers appropriate and just in the circumstances. NEmphasis Added]

[35] Counsel for the Appellant said that the Board is able to grant the remedy 

sought under s. 24(1) of the Charter. He referred to s. 251 (1 )(d) of the MGA which, as 

the Board has already indicated, is the same as s. 267(1 )(d) of the HRMC.

[36] Section 267(1 )(d) of the HRMC provides:

267 (1) The Board may

(d) allow the appeal and order that the development permit be granted;

[37] Counsel for HRM said, however, that the HRMC provisions only allow the 

Board to grant such a remedy if, as set out in s. 267(2), the development officer’s decision 

“...conflicts with the provisions of the land-use by-law...”. She cites the limits on the 

Board’s powers as set out by the Court of Appeal in Northern Construction.

[38] In Northern Construction, the Court of Appeal said at paragraph 25, “...the 

Board’s jurisdiction is limited to interpreting HRM’s land-use by-law.”

[39] The question then is whether the remedy which the Appellant seeks 

pursuant to s. 24(1) of the Charter is what the Board’s statutory mandate allows.

[40] The Board finds its mandate under the Charter is restricted because it can 

only grant the remedy, i.e., to order the permit sought to be granted, if the development 

officer’s decision is found to conflict with the land-use by-law. The Board concludes that 

the statutory mandate given to the Board under the HRMC was intended to be limited; its 

jurisdiction is limited by s. 267(2). The Board acknowledges that s. 207 restricts the 

question of the legality of a by-law to a decision of the Supreme Court. Thus, in the
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particular circumstances of this matter, the second part of the test in Conway has not 

been met.

[41] The Board has reviewed the original grounds of appeal and the proposed 

amendment. In both versions, the grounds refer to the right of “individuals” who are 

unidentified rather than the Appellant. Ms. Campbell suggested, at the preliminary 

hearing, the “individuals” would be those who would reside at the property.

[42] In the view of the Board, the original grounds of appeal and the amended 

version do not adequately describe how the Appellant claims the decision of the 

development officer conflicts with the land-use by-law.

[43] Counsel for HRM stated she had no objection to an amendment of the 

grounds as long as they remained within the Board’s jurisdiction. Since neither party filed 

any reply submissions, the Board is left to conclude that it should not order the 

amendment to the Notice of Appeal sought by the Appellant.

[44] The Board considers, however, that there may be arguable grounds for the 

appeal, within its jurisdiction, which the Appellant may have identified.

[45] The Board is prepared, pursuant to s.11(1 )(d) of its Municipal Government 

Act Rules, to consider a further amendment of the grounds of appeal of the development 

officer’s decision should the Appellant wish to preserve its right of appeal, subject to the 

Board’s findings regarding s. 24 Charter remedies herein. Should the Appellant wish to 

file such an amendment, it should do so no later than seven business days from the date 

on which this Decision is issued.

[46] Should the Appellant choose not to file such an amendment, the Board will 

dismiss the appeal.
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V SUMMARY AND CONCLUSION

[47] The Appellant applied to HRM for a development permit for a “Small Options 

Home” at 49 Gateway Road, Halifax. The application was refused by a development 

officer of HRM pursuant to s. 23(D)(iii) of the Halifax Mainland Land Use Bylaw which 

does not permit a building to be used as a special care home to be within 1000 feet of 

another building used as a special care home. The development officer said that the 

property is within 1000 feet of a small options home.

[48] The Appellant appealed the decision to the Board claiming the land-use by

law provision is discriminatory and infringes the rights of individuals under s. 7 and s. 

15(1) of the Charter of Rights and Freedoms.

[49] HRM submitted that the grounds of appeal are outside the Board’s 

jurisdiction and that the Board can only do what it is directed to do under s. 267(2) of the 

HRMC. It cannot determine whether the land-use by-law infringes rights under the 

Charter of Rights and Freedoms or determine the validity of the by-law. The Board can 

only interpret the by-law. HRM asked that the appeal be dismissed.

[50] The Appellant submitted that the Board has the jurisdiction to consider the 

Charter of Rights and Freedoms and to find the land-use by-law discriminatory. Further, 

the Appellant submitted the Board can grant the remedy it seeks, and order that the 

development permit be granted.

[51 ] Having considered all the submissions, the Board finds that it does not have

jurisdiction to order the s. 24 Charter remedy sought by the Appellant because s. 267(2) 

of the HRMC restricts the jurisdiction of the Board.
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[52] The Board finds that the proposed amendment to the grounds of appeal do 

not adequately describe how the decision of the development officer conflicts with the 

land-use by-law. The Board permits the Appellant, if she so chooses, to file an amended 

Notice of Appeal within seven business days, failing which the Board will dismiss the 

appeal.

[53] An Order will issue accordingly.

DATED at Halifax, Nova Scotia, this 10th day of April, 2017.
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