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NOVA SCOTIA UTILITY AND REVIEW BOARD

IN THE MATTER OF THE MUNICIPAL GOVERNMENT ACT

- and -

IN THE MATTER OF AN APPEAL by DAVID MACINNES from the Decision of Kings 
County Municipal Council which approved a site plan agreement for the development of 
a non-farm dwelling in the Agriculture (A1) Zone on land at Grand Pre, Nova Scotia

BEFORE: Roland A. Deveau, Q.C., Vice Chair 
Jennifer Nicholson, CPA, CA 
Stephen McGrath, LL.B.

APPLICANT: DAVID MACINNES
On his own behalf

RESPONDENT: MUNICIPALITY OF THE COUNTY OF KINGS
Jonathan Cuming, LL.B.

HEARING DATE: May 31,2018

UNDERTAKING FILED: June 5, 2018

DECISION DATE: July 12, 2018

DECISION: Board does not have jurisdiction to hear the appeal.

Document: 263835



-2-

1.0 INTRODUCTION

[1] This is a Decision of the Nova Scotia Utility and Review Board (Board) about 

the Board’s jurisdiction to consider an appeal from a decision of Municipal Council for the 

Municipality of the County of Kings (Municipality or Kings) by David Maclnnes (Appellant) 

under s. 250 of the Municipal Government Act, S.N.S. 1998, c. 18 (MGA or Act). The 

Appellant is appealing Council’s dismissal of his appeal from a decision of the 

Development Officer, who approved a site plan agreement for the development of a non

farm dwelling in the Agriculture (A1) Zone on Grand Pre Road, Grand Pre, Nova Scotia.

[2] The Municipality’s Development Officer approved an application by Adriana 

Merks for a site plan agreement for lands on Grand Pre Road. By letter received by the 

Municipality on March 29, 2018, Mr. Maclnnes, who owns and resides on property 

adjacent to the subject lands, appealed the Development Officer’s decision to Municipal 

Council, pursuant to s. 233 of the Act. The appeal was considered by Municipal Council 

at its Council meeting of May 1,2018, in which Council dismissed Mr. Maclnnes’ appeal, 

upholding the decision of the Development Officer to approve the site plan agreement.

[3] On May 14, 2018, the Appellant filed his appeal with the Board from 

Municipal Council’s decision.

[4] According to the Board’s practice upon receipt of appeals under the Act, the 

Clerk of the Board sent a letter to the parties dated May 15, 2018, scheduling a preliminary 

hearing by telephone conference to address various preliminary issues, including the 

establishment of a timeline for the disclosure of evidence by the parties, leading to the 

hearing of the appeal. However, the Board recognized a potential jurisdictional issue 

respecting the appeal and indicated as follows:
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Based on the Board’s preliminary review of the Notice of Appeal, it appears that this matter 
relates to a site plan approval. If that is indeed the case, there may be an issue respecting 
the Board’s jurisdiction to hear the appeal. The Board’s powers are limited to those types 
of appeals listed in s. 250 of the Municipal Government Act. Appeals from decisions related 
to site plan approvals are not contemplated under s. 250. Appeals respecting site plan 
approvals appear to be confined to the circumstances set out in ss. 232 and 233 of the 
MG A.

[Clerk letter, May 15, 2018]

[5] The preliminary hearing was held by telephone on May 31, 2018. The

Appellant represented himself at the hearing, while the Municipality was represented by 

its legal counsel, Jonathan Cuming, LL.B. Both parties agreed that the preliminary issue 

should be addressed immediately through oral submissions. The Board advised the 

parties that the remaining issues to be canvassed at the preliminary hearing would be 

deferred to a later date, pending the Board’s decision on the jurisdictional issue.

2.0 ISSUE

[6] The issue in the preliminary hearing was whether the Board has the 

jurisdiction under s. 250 of the MGA to consider an appeal from the decision of Kings 

Municipal Council, which dismissed Mr. Maclnnes’ appeal from the decision of the 

Development Officer approving the site plan agreement.

[7] For the reasons explained below, the Board finds that it does not have the 

jurisdiction to consider the appeal.

3.0 POSITION OF MR. MACINNES

[8] Mr. Maclnnes made the following comments during the preliminary hearing

on the Board’s jurisdiction in this matter:

I understand that s. 250 of the Municipal Government Act does restrict the grounds that an 
aggrieved person can use to appeal to the Board to Municipal Council amendments or
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refusals to amend contrary to the Municipal Planning Strategy. I understand that. I also 
understand that site plan approvals cannot be appealed. I will argue here in a moment 
that, in effect, what the Municipality of Kings has done is amended the Land Use By-laws 
contrary to the intent of the Municipal Planning Strategy through the site plan process. My 
appeal is not of a particular site plan process. I am not appealing the decision of Council. 
What I am appealing is the process itself. I think it is important to distinguish between the 
outcome of a process and the process itself. My appeal is about the improper application 
of the site plan process. It is not an appeal of a particular site plan. My appeal is about 
the site plan process, not the outcome.

[Soundfile, Track 1, 7:00]

[9] The Appellant proceeded to outline the three elements of his appeal:

There are basically three elements to my appeal. The first element is that the site plan 
approval by County Council is an improper application of the site plan process to a lot — a 
lot that does not qualify for the site plan process; and secondly, it is my view that this 
improper application of the site plan process is, in effect, an amendment of the By-laws; 
and thirdly, that that amendment is contrary to the intent of the Municipal Planning Strategy.

[Soundfile, Track 1, 9:34]

[10] Mr. Maclnnes submitted that this development is in contravention of Kings

Land Use By-law (LUB) s. 11.1.8.3(a), which states that:

Dwellings are encouraged - the word “encouraged” - to locate as close to the front lot line 
as possible and shall - the word “shall” - they shall be within 100 feet from the front lot line, 
unless restricted by topography or it is shown that the impact on agricultural lands is greater 
than if the dwelling was placed elsewhere.

[Soundfile, Track 1,11:06]

[11] He stated that the proposed development is in excess of 100 feet from the 

front lot line.

[12] In conclusion, the Appellant argued that the Board has jurisdiction in this 

matter.

4.0 POSITION OF MUNICIPALITY OF THE COUNTY OF KINGS

[13] Mr. Cuming stated that he understood Mr. Maclnnes’ position, but that this

matter did not involve an amendment to the LUB. He submitted that the Appellant was,
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instead, attempting to appeal the site plan approval process, which is clearly outside of 

the Board’s jurisdiction.

5.0 STATUTORY INTERPRETATION

[14] It is trite to state that an administrative tribunal derives its jurisdiction from 

statute. As a statutory tribunal, the Board does not possess any inherent jurisdiction. The 

Board’s authority and role will vary according to the nature of the subject matter, as 

expressed through the intent of the Legislature, either expressly or implicitly. In this 

matter, the Board’s mandate is restricted to the jurisdiction conferred upon it by the MGA.

[15] The Board’s analysis of its jurisdiction requires the interpretation of the 

statutory provisions under the MGA to determine the scope of the powers conferred upon 

the Board.

[16] In determining the intent of any particular statute, this Board is mindful of 

Verdun v. Toronto Dominion Bank, [1996] 3 S.C.R. 550, and cases following it (see, for 

example, Chartier v. Chartier, [1998] S.C.J. No. 79; Re Rizzo & Rizzo Shoes Ltd., [1998] 

1 S.C.R. 27), which make it clear that the Supreme Court of Canada has adopted what it 

calls the “modern contextual approach” to legislative interpretation, supplanting earlier 

rules it has supported, such as the "equitable construction approach", the “plain meaning 

rule”, and the “golden rule”.

[17] In Re Rizzo & Rizzo Shoes Ltd., Mr. Justice lacobucci said:

...Elmer Driedger in Construction of Statutes (2nd ed. 1983) best encapsulates the 
approach upon which I prefer to rely. He recognizes that statutory interpretation cannot be 
founded on the wording of the legislation alone. At p.87, he states:

Today there is only one principle or approach, namely, the words of an Act 
are to be read in their entire context and in their grammatical and ordinary
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sense harmoniously with the scheme of the Act, the object of the Act, and 
the intention of Parliament.

[18] On the matter of the purpose of legislation, Nova Scotia (Crop and Livestock

Insurance Commission) v. DeWitt, [1996] N.S.J. No. 566 (S.C.), is of interest.

Goodfellow, J., quotes Driedger (3rd ed.) at pages 38 - 39:

... Modem courts do not need an excuse to consider the purpose of legislation. Today 
purposive analysis is a regular part of interpretation, to be relied on in every case, not just 
those in which there is ambiguity or absurdity. As Matthews, J.A. recently wrote in R. v.
Moore [(1985), 67 N.S.R. (2d) 241, at 244 (C.A.)]:

From a study of the relevant case law up to date, the words of an Act are 
always to be read in light of the object of that Act. Consideration must be 
given to both the spirit and the letter of the legislation.

...in Thomson v. Canada (Minister of Agriculture), [1992] 1 S.C.R. 385, at 416, where 
L'Heureux-Dube, J., wrote:

[A] judge's fundamental consideration in statutory interpretation is the 
purpose of legislation.

[19] The Board must also have regard to the Interpretation Act, R.S.N.S. 1989, 

c. 235, including ss. 9(1) and 9(5):

9(1) The law shall be considered as always speaking and, whenever any matter or thing 
is expressed in the present tense, it shall be applied to the circumstances as they arise, so 
that effect may be given to each enactment, and every part thereof, according to its spirit, 
true intent, and meaning.

9(5) Every enactment shall be deemed remedial and interpreted to insure the 
attainment of its objects by considering among other matters

(a) the occasion and necessity for the enactment;
(b) the circumstances existing at the time it was passed;
(c) the mischief to be remedied;
(d) the object to be attained;
(e) the former law, including other enactments upon the same or similar subjects;
(f) the consequences of a particular interpretation; and
(g) the history of legislation on the subject.

6.0 ANALYSIS AND FINDINGS

[20] Mr. Maclnnes argued that the Development Officer’s decision was an

improper application of the site plan process. In his submission, it was, in effect, an
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amendment of the LUB and that amendment was contrary to the intent of the Municipal 

Planning Strategy.

[21] The Board’s jurisdiction is set out in s. 250 of the MGA:

Restrictions on appeals
250 (1) An aggrieved person or an applicant may only appeal

(a) an amendment or refusal to amend a land-use by-law, on 
the grounds that the decision of the council does not reasonably carry out 
the intent of the municipal planning strategy;

(b) the approval or refusal of a development agreement or the 
approval of an amendment to a development agreement, on the grounds 
that the decision of the council does not reasonably carry out the intent of 
the municipal planning strategy;

(c) the refusal of an amendment to a development 
agreement, on the grounds that the decision of the council does not 
reasonably carry out the intent of the municipal planning strategy and the 
intent of the development agreement.

(2) An applicant may only appeal a refusal to issue a development permit on 
the grounds that the decision of the development officer does not comply with the land-use 
by-law, a development agreement, an order establishing an interim planning area or an 
order regulating or prohibiting development in an interim planning area.

(3) An applicant may only appeal a refusal to approve a concept plan or a 
tentative or final plan of subdivision on the grounds that the decision of the development 
officer does not comply with the subdivision by-law

(4) The Director may only appeal on the grounds that the decision of the 
council is not reasonably consistent with a statement of provincial interest, an order 
establishing an interim planning area or an order regulating or prohibiting development in 
an interim planning area.

[22] The Board finds that the present matter dealt with a site plan approval 

process. This process is specifically outlined in ss. 232-233 of the Act, which provides:

Site-plan approval
232 (1) A development officer shall approve an application for site plan approval,
unless the

(a) matters subject to site-plan approval do not meet the criteria 
set out in the land-use by-law; or

(b) applicant fails to enter into an undertaking to carry out the 
terms of the site plan.

(2) Where a development officer approves or refuses to approve a site plan, 
the process and notification procedures and the rights of appeal are the same as those
that apply when a development officer grants or refuses to grant a variance.
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(2A) Notwithstanding subsection (2), council may require a larger notification 
distance for site-plan approvals in its land-use by-law where the municipal planning 
strategy so provides.

(3) The council, in hearing an appeal concerning a site-plan approval, may make 
any decision that the development officer could have made.

Development permit in site-plan approval area
233 A development officer shall issue a development permit for a development in a 
site-plan approval area if a site plan is approved and the development otherwise complies 
with the land-use by-law, and

(a) the appeal period has elapsed and no appeal has been 
commenced;
or
(b) all appeals have been abandoned or disposed of or the site plan 
has been affirmed by the council. [Emphasis added]

[23] The appeal procedure relating to variances, which applies to appeals from

site-plan approvals, is outlined in s. 236 of the MGA:

Variance procedures
236 (1) Within seven days after granting a variance, the development officer shall
give notice in writing of the variance granted to every assessed owner whose property is 
within the greater of thirty metres and the distance set by the land-use by-law or by policy 
of the applicant’s property.

(2) The notice shall
(a) describe the variance granted;
(b) identify the property where the variance is granted; and
(c) set out the right to appeal the decision of the development officer.

(3) Where a variance is granted, a property owner served a notice may appeal 
the decision to the council within fourteen days after receiving the notice.

(4) Where a variance is refused, the applicant may appeal the refusal to 
council within seven days after receiving notice of the refusal, by giving written notice to
the clerk who shall notify the development officer.

(5) Where an applicant appeals the refusal to grant a variance, the clerk or 
development officer shall give seven days written notice of the hearing to every assessed 
owner whose property is within thirty metres of the applicant’s property.

(6) The notice shall
(a) describe the variance applied for and the reasons for its refusal;
(b) identify the property where the variance is applied for; and
(c) state the date, time and place when council will hear the appeal. 

[Emphasis added]
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[24] Mr. Maclnnes availed himself of the available appeal process in s. 232. 

There is no further appeal to the Board under s. 250.

[25] Accordingly, the Board concludes that it does not have jurisdiction to 

consider the appeal and dismisses the appeal.

[26] An Order will issue accordingly.

DATED at Halifax, Nova Scott

Roland A. Deveau
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